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Coart of Appeals of the District of Colombia. 


No. 3144. 

Capital Traction Co., &c., Appellant, 

vs. 

Norris Snowden. 

a Supreme Court of the District of Columbia. 

At Law. No. 5o3/0, 

Norris Snowden, Plaintiff, 
vs. 

Capital Traction Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

He it remembered, that in the Supreme Court of the District of 
Columbia, at the City ol aahinjiton, in slid District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had, in the above-entitled cause, to w it : 

1 Declaration. 

Filed January 0, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55373. 

Norris Snowden, Plaintiff, 
vs. 

Capital Traction Company, a Corporation, Defendant. 

The plaintiff, Norris Snowden, sues the defendant, the Capital 
Traction Company, a corporation duly incorporated under an Act 
of Congress and having its habitat and doing business in the District 
1—3144a 



2 CAPITAL TRACTION CO., ETC., VS. NORRIS SNOWDEN. 

of Columbia and the State of Maryland, for that heretofore, to wit, 
on the 22nd day of July, A. I>. 1U11, the defendant was and still 
is a common carrier of passengers for hire owning and operating a 
line of street railway cars over certain streets in the District of Co¬ 
lumbia. and the State of Maryland, and along Connecticut Avenue, 
as extended between Chevy Chase Circle in the District of Columbia 
and Chevy Chase Lake in the State of Maryland, and it did then and 
there become and was the duty of the said defendant to operate its 
said cars on said Connecticut Avenue, in a prudent and careful man¬ 
ner. That, as the said plaintiff. Norris Snowden, on, to wit, the 
22nd day of July, A. D. 11)11. without any fault or negligence on 
his part,'wtus attempting to cro-s. while riding in a wagon drawn by 
horses, the tracks of the said defendant on said Connecticut Avenue, 
as extended in the State of Maryland, as atoresaid. at a certain and 
regular crossing place to wit. at 1‘ercy Street or Load, by the negli¬ 
gence of the said defendant, its agents and servants, and in neglect 
and disregard of its aforesaid duty to prudently and carefully 
2 operate it> said cars. one ot the cars of the said defendant, trav¬ 
eling with reckless speed along said Connecticut Avenue to¬ 
ward said Chevv Chase Lake, ran down and struck and with great 
force and violence collided with said wagon in which said plaintitl 
was ruling, whereby and by reason of which negligence, said plain¬ 
tiff was thrown violently out of said wagon and suffered and sus¬ 
tained great injuries, to wit. a compound fracture of the right thigh¬ 
bone or femur and divers other wounds, bruises and injuries, that 
said fracture of his, the said plaintiff's right femur was so severe 
and said hone was so splintered and crushed that it thereafter became 
and was necessary to have said limb removed above said fracture 
and the said plaintiff, by reason of said negligence of said defend¬ 
ant. l>ecamc and was. sick, sore and lame and so remained for a 
long space of time, (luring all of which time he. the plaintiff, thereby 
suffered and underwent and still -offers and undergoes great pain 
and both mental and bodily anguish and was and is permanently 
hindered and prevented from attending to. or performing his ordi¬ 
nary and necessary work, business, duties and affairs and is seriously 
and permanently injured in his bodily health and strength to the 
great damage of the said plaintiff in the sum of $10,000.00 where¬ 
fore the plaintiff brings this suit and claims the sum of $10,000.00, 
besides costs. 

WALTER lb C.CY, 

CLYDE D. GARRETT, 

Attorneys for Plaintiff. 

Plea. 


Filed January 14. 101 ff. 


The Capital Traction Company, the Defendant in the above en¬ 
titled cause, for a plea to the declaration of the plaintiff, Norris 
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Snowden, heretofore filed therein, says that it is not guiltv in the 
manner and form therein alleged. 

K. ROSS PERRY, 
Attorney for Defendant, 

Joinder of Issue, 

Filed January 15, 1013. 

******* 

1 he plaintiff joins issue upon the defendant s plea 

WALTER B. (HJY, 

CLYDE 1). GARRETT, 

Attorneys for Plaintiff. 

Memorandum. 

May 12, 1910.—Verdict for plaintiff for $1,000.00. 


Supreme Court, of (he District of Columbia. 


Friday, May 19, 1910. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 


The time within which to move for a new trial in this cause hav¬ 
ing expired, judgment on verdict is ordered. 


1 here fore, it is considered that the plaintiff herein recover 
against the defendant herein the sum of One thousand dol- 


hirs ($1,000.00) with interest thereon from this date, lieing 
the money payable by said defendant to plaintiff hv reason of the 
premises, together with the costs of suit, to he taxed l>v the Clerk, 
and have execution thereof. 


From the foregoing judgment, the defendant by its Attorney in 
open Court, in the presence of Counsel for the plaintiff, notes an 
appeal to the Court of Appeals, whereupon, the penalty of a bond to 
operate as a Supersedeas, fs hereby fixed in the sum of Fifteen hun¬ 
dred dollars ($1,500.00). 


M e mo run da. 

June 12, 191 f).—Supersedeas bond with Casualty Co. of America 
approved and filed. 

June 30, 1910.—Time to submit Bill of Exceptions extended to 
and including October 2, 1910, and to file transcript of record, to 
and including October 10. 1910. 

September 22, 1910.—Bill of Exceptions submitted and time to 
file transcript of record extended to and including November 17 
1916. 



4 


CAPITAL TRACTION CO., ETC., VS. NORRIS SNOWDEN. 


November 13, 1010—Time to settle Hill of Exceptions and to 
file transcript of record extended to and including December 15 
1916. 

5 December 12, 1910.—Time to settle Hill of Exceptions and 

to file transcript ol record extended to and including Feb¬ 
ruary 15, 1917. 

February 14. 1917.—Time to file transcript of record extended 
to and including March 15, 1917. 

March 14, 1917.—Time to file transcript of record extended to 
and including April 10. 1917. 

April 13. 1917.—Time to file transcript of record extended to and 
including July 10, 1917. 

May 25, 1917.—Supersedeas bond with Maryland Casualty Co. 
approved and filed. 

October 9, 1917.—Time to tile transcript of record extended to 
and including December 19, 1917. 

Supreme Court of the District of Columbia. 

Friday, November 30, 1917. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 

Rv Justice Could. 

******* 

1 he Court having this day signed the Hill of Exceptions 
0 heretofore submitted herein, now orders the same of record 
as of the time of the noting thereof at the trial. 


i 

Stipulation us to Photographs. 

Filed December 6, 1917. 

******* 

December 6 , 1917. 

It is hereby stipulated and agreed by and between counsel for the 
plaintiff and the defendant in the above entitled cause that the orig¬ 
inal photographs referred to in the Hill of Exceptions as Exhibits, 

Harper Nos. 1, 2. 3. and 4; and Crow X 
ter No. 1 may be filed in the Court of 
any hearing of this cause, the same at 
printed in the Record, in this cause. 

CLYDE D. GARRETT, 

Attorney for Plaintiff. 

EDWIN A. SWINGLE, j 

Attorney for Defendant . 


os. 1, 2, and 3; and Poindex- 
Appeals and used therein at 
s if they had been severally 
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Amynmtnt of Errors. 
Filed December 0, 1917. 


The learned trial Court erred: 

1. In admitting testimony on behalf of the plaintiff, over the 
o ejection °f counsel for the defendant as to whether the motorman 
inade anv effort to avoid the collision after the plaintiff had gotten 
into a perilous situation, localise the only negligence charged in the 
declaration is that the car was traveling with reckless speed* and 
because there is no charge of negligence in the declaration based 
upon the doctrine of last clear chance. 

2. In refusing to direct a verdict for tiie defendant upon the whole 

evidence. 1 

Ft. THOMAS DUNLOP, 
EDWIN A. SWINGLE, 

Attorn eys for Defen da n t. 


Supreme Court of the District of Columbia. 

No. 55376. 

Parties. 

Norris Snowden 
v. 

Capital Traction Company, a Corporation. 
Action: Damages, $10,000.00. 


Plaintiff’s Attorney-: 
Defendant's Attorney 
Swingle. 


W. Ik Guy, C. I). Garrett. 

K. Loss Perry, G. Thomas Dunlop, E. A. 





Date. Proceedings. 

.Jan’y 0. Deposit toward costs l>y (Jarrott 


0 
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Docket & Index. 

Prayers each filed. 

Spa. Dfdts. (1) wits, and returned summoned. Issued. 
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Designation of Record. 

Filed December (>, 1917. 

******* 

In preparing the Transcript of Record in the above ease the clerk 
will please embody the following: 

1. Plaintiff's declaration filed January (>, 1913. 

2. Plea filed January 14. 1913. 

3. Joinder of Issue tiled January 15, 1913. 

4. Copy of Docket entries. 

5. Bill of Exceptions filed Septeml>cr 22, 1919, and order making 
Bill of Exceptions part of the Record. 

(>. Assignments of Error tiled December 0", 1917. 

7. This Designation filed December o", 1917. 

S. Stipulation as to photographs, dated Dec. 9, 1917. 

G. THOMAS DUNLOP, 
EDWIN A. SWINGLE, 

Attorneys for Defendant. 

O. K. 

C. I). GARRETT. 


Memorandum. 

December 7. 1917.—Time to file transcript of record extended to 
and including December 21, 1917. 

9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 8, 
both inclusive, to l»e a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55379 at Law, wherein Norris 
Snowden is Plaintiff and Capital 'Fraction Company, a corporation, 
is Defendant, as the same remains upon the tiles and of record in 
said Court. 

In testimony whereof. I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
14th day of December, 1917. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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10 Copy. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55376. 

Norris Snowden, Plaintiff, 
vs. 

Capital Traction Company, a Body Corporate, Defendant. 

Bill of Exceptions. 

Be it remembered that tin's cause came on for trial before Mr. 
Justieo Asley M. Gould an Associate Justiee of the Supreme Court 
of the District of Columbia, and a jury on the 9th day of May, 1916. 
1 hereupon and thereafter the plaintiff to maintain die issues on his 
part joined introduced the following evidence, to wit: 

, M * Orrison, a witness produced on behalf of the plain- 
tin testified that he lives at Falls Church, and in July, 1611 was 
uoi ang for Mr. G B. Mullen, a contractor, having charge of his 
teams which were hauling stone from Chevy Chase' Lake to Chevy 
Chase Heights at that time, and that he witnessed a collision be- 

oo 00 ! 1 a r ?i ,r *° f the Capital Traction Company and a wagon on July 
-2nd of that year; the collision m question is the case at bar - that 
it occurred in the morning, near about nine o'clock; that lie was 
on the front end of a southbound car coming from the Lake to 
Chevy Chase Circle; that he and the motorman and conductor were 
the only persons on that car, the motorman’s name being Bryant* 
that the accident occurred at what they call “Percy Street" where it 
crossed the car tracks. The team was coming north on the west side 
of the street, that is on the west side of the car tracks because on the 
east side they could not use the road at all, it not being fit for travel. 

I lie team Has an ordinary two horse dump or dirt wagon. Snowden 

the plaintiff in this case, was driving. There were four men 

II in the wagon. When lie first saw the wagon it was about 25 
feet from the crossing of “Percy Street," going toward the 

Lake He saw a street car at Bradley Lane, coming north. The car 
on which he was riding was two or three squares from “Percy Street" 
when he first saw this wagon. The horses were going along in the 
ordinary work team gait, a walk. When it approached “Percy 
Street it went to the east, across the tracks. At the time the wagon 
started to cross the tracks the car was, he would say, a square and a 
halt or a block and a half away from that point, the horses going at 
an ordinary walk, there being a little rise in the track and the 
tracks making a fairly good crossing. He saw the motorman on the 
northbound car and recognized him as he knew him. Having staved 
around the hake when the teams were loading, he knew pretty nearly 
all of the boys out there. This motorman was an Italian The car 
2—3144a 
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tracks belong to the Capital True 4 ion Company. When asked 
whether either the plaintiff Snowden or the motorman of the car 
made any effort to avoid tlie collision, he answered, ‘*1 saw Snowden 
hit his horses with the whip, yes, sir,** then the car struck them, the 
horses moved up a little and he struck them of course. He would 
not like to say how many miles an hour the car was going at the 
time it stuck the wagon. It was going as fast a* it could down grade. 
He was asked whether the motorman made any effort to avoid the 
collision, to which question counsel for the defendant then and there 
objected on the ground that the negligence charged in the declara¬ 
tion was solely that the car was travelling with reckless speed; that 
there was no charge of negligence in the declaration based upon 
the doctrine of the last clear chance, and that therefore evidence 
tending to show whether or not the motorman was negligent in fail¬ 
ing to stop his car after the plaintiff was in a position of danger, was 
not admissible, no such cause of action being pleaded, hut the Court 
overruled the said objection and permitted the witness to answer, to 
which action of the Court counsel for the defendant then and 
12 there excepted and the Court entered the said exception upon 
its minutes; it being then and there agreed between counsel 
and the Court that said exception should apply as well to all subse¬ 
quent testimony tending to establish a cause of action founded upon 
the doctrine of the last clear chance or failure or lack of warning, 
and also with respect to testimony of any negligence on the part of 
the Company except excessive or reckless speed. Thereupon the wit¬ 
ness testified that he did not notice whether the motorman made any 
effort to check the speed of the car or to avoid the collision; that he 
could see him clearly; that he did not hear the bell but that he 
could not have heard it if it had been rung because he was in the 
other car, inside the vestibule; that just before or at the time of the 
collision the motorman went back in the back end of the car. The 
wagon came in contact with the car behind the front wheel, because 
it did not scratch or hurt the horses at all. The wagon struck one 
of those poles where the trolley runs along with feed wires on it, and 
the wagon broke up into splinters. The pole was pulled out of the 
ground and the car went about two car lengths before coming to a 
stop, the cars being alxuit fifty or sixty feet long. He did not see 
any of the men in wagon immediately after the collision but he 
found that one of them had gone on the west side of the street and 
the other was in the little watch box on the east side, and there were 
two other men. Duvall was hanging with his elbows over the vesti¬ 
bule window on the front of the car on the outside, and Snowden, 
the plaintiff, he did not see until after they opened the car door and 
he then saw him under the controller Im>x in the front vestibule of 
the car. He seemed to l>e right badly hurt. Witness staved there 


until they took Snowden a wav on the same ear on which witness 
% • 

had l>een a passenger, before which that car went back to the bake, 
and brought some jacks and several extra men to the scene of the 


collision. They straightened up the pole. He saw a lady there but 
did not know whether she got on that car and went to town. She 
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was right at “Percy Street” at the station there on the east 
l-> side of the tracks. The horses were not injured at all and did 
not seem to he frightened. The front wheels remained at¬ 
tached to the horses. Tuder the conditions which he saw at that 
time he thought the wagon would have had an opportunity to clear 

the car. 1 he car was going, in his estimation, 35 miles an hour any¬ 
how. 

On cross-examination the witness testified that the wagon which 
was being driven by Snowden, the plaintiff, belonged to Mr. Brenizer, 
a contractor; that the road on the west side of the tracks was very 
good; that it had some holes in it of course hut was passable; that 
it had been had ftcen macadamized but was prettv badlv worn * that 
on the east side of the tracks the road was impassable with mud holes 
and lots of trash and stuff dumped in it; that the car on which ho 
was a passenger was running upgrade from Chevy Chase Lake; that 
on that car there was no bulkhead lietween the inside of the car and 
the platform where the motorman stands; that when he saw the 
northbound car, the one which came in collision with the wagon, 
his car was three or four blocks away from it, that is, from the cross¬ 
ing. The car that had the accident was just coming up from Brad¬ 
ley Lane. lie saw both the car and the wagon going in the same 
direction. He did not notice whether the men on the wagon, either 
the driver. Snowden, or Duvall, or anybody else on the wagon looked 
in the direction from which the northbound car was coming l>efore 
they turned. He was not paying any attention to the wagon but 
was watching the other car because he was talking about the motor- 
man on that car (who was an Italian by the name of Guida), with 
the motorman of his car, Brvant. lie asked Brvant, “Who is that 
going over the hill” and Bryant told him that 'it was Guida. He 
could see the car at that time but it was so far away that he 
could not recognize Guida. the motorman. Bryant, the motorman 
on his car. pulled out his watch and said to the witness, “lie is on 
time,” referring to Guida's car; that when Guida, the motorman, 
saw that the accident was unavoidable, he went back into the 
14 car; that when he left his post at the front, the car was about 
the distance from the witness stand to the counsel table from 
the wagon. \\ itne-s made a statement to Mr. Gibson, a representa¬ 
tive of the Capital 'Fraction Company, about the case shortly after 
the accident, in fact on the 23rd of July, a Sunday, which was the 
day following the accident. Mr. Gilxson wrote out what witness told 
him and witness signed it. Witness thereupon identified his signa¬ 
ture to the statement, which was exhibited to him; that witness read 
the paper himself before lie signed it. The statement was then read 
to the witness, as follows: 


“July 22, ’ll, about 9:30 A. M., I was a passenger on a south¬ 
bound Chevv Chase car, and was standing on the front platform be¬ 
hind the motorman so I could watch my teams on the street. When 
about one square, or 200 yards, north of Percy St., 1 noticed a two 
horse dump wagon coming north on the west side of the street and 
it was in about the center of the street. The men were watching our 
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t u,w :" u a ana t iw:: , \u 

walking the horses slowly.,, 1 ra^smlrstnVu^i'over the tracks 

turned bis horses to the righ . ca> ‘* ‘ which was approaching 

about two poles in fro.,t of a ’V^i w arivor to A ««,. his 

at about lit) miles an hour, am the nlolornu ! n „f the 

horses as lie started o\er the . • ■ Rrvanl tl)CV will all get 

southbound car and ‘ w , , be team started over the 

killed” or something to that el Veit \\ l en in >f ^ ^ The 

northbound track they weie about > struck aliout midway 

horses cleared the track and the wag". «as strmk.a ^ 

on the right side and l lU ' 1, ‘ ( •* almost a pole 

against the trolley .pole and demo.> hej 1 , vinu a gainst 

length before eoining o a full iraek.' The front 

running gear became separated tom the front 

horses were not even scratched. 1 he dnyr « a. ^ ^ ))im My his 

of the ear and thc oontiol ei ” >x ie 0 f p nva ll, received a cut 

leg was broken. °ne •moin. > j'..,- , 1(( ,bose fellows aliout 

7 *1t r tl,egong 1 the northbound ear and I do 

the cars. 1 did not neai ^ t ] ic driver never saw the 

not know if it had been rung. I « * car The injured men 

of the defendant .» , . , i ja m . 0 llcetion having lieen rc- 

Whoreupon witness testiheil that m 1 , ruc „ ( .,. 0 unt 

freshed by the statement* ^co ^ tion is that he told 

15 of what happened there: that hi. 1 , that it 

Mr. Cihson. when asked aliout biver began to 

was going like hell. that t ” a thc tr . u .ks’ ? was right, and wit- 
whip up his horses a> he .tait .. remembers saving some- 

ness still says that that , xv ]d ( .h lie thought was certain; 

thing about the ^ " {^c n.otonnan on his ear. just an instant 
thathe saulthat to ltnant , he knew then they could 

l>efore the car striuk 1,10 , was L r 0 ing; that his recol- 

not get out of the way. the \ «. ‘ fresher than it is now. 

lection at thc time he made the statement «• ^ } the 

The controller 1-x fell over on Snmyde NV( , rk : that 

blow. It was laid right over element that he heard Duvall 

be certainly won d not ha\ e ' j ‘ un)css i, c had heard 

sav, ”1 have told those Sc »<** ^ked “Harper Exhibit 

him say it. Witney was sho n photOTh mar^^ oon( lition there at 

No. 2” and testified that ^ tKlcks was not at that 

n« »■» *« *»"" eholoerop" ”“ k “> 



CAPITAL TRACTION CO., ETC., VS. NORRIS SNOWDEN. 


13 


“Harper Exhibit No. 1” in which lie identified the bushes that he 
had referred to. lie was shown in the same photograph the path 
running hack from the tracks toward the right of the picture and 
asked whether or not that was what was called “Percy Street” to 
which he replied, “It was not called Percy Street at that time.” Wit¬ 
ness further testified that the place called “Percy Street” was not at 
that time improved in regard to road bed, just tiie raw surface. He 
was then shown photograph marked “Harper Exhibit No. 4” and 
testified that that fairly represented about the condition of the so- 
called Percy Street at that time, i. e.. when it was drv weather. When 
it was good it was perfectly dry—not mud or anything of the kind. 
As well as lie remembers it was just about in that condition. There¬ 
upon witness was shown photograph marked “Harper No. 
Pi •>. looking south toward Bradley Pane, which he recognized 
as the view that lie had from the ear that he was on looking 
toward the city; that the car in the distance in the picture is going 
in the same direction as the car that struck the wagon. 


William Carmicheal, colored, called on behalf of the plaintiff, 
testified that in July, 1911, he was employed hv the Warren f! 
Brenizer Company and is still so employed as a laborer. The col¬ 
lision occurred on the 22nd day of July about nine o’clock in the 
morning at Connecticut Avenue and Percy Street in Maryland. 
Duvall, Snowden, Cole and the witness had gone to the tool house, 
gotten the tools and were going down from Bradley Lane to the* 
cement house and which was on the east side of the tracks; the tool 
house being on the west side. They were in a dirt, a dump wagon 
with two horses. Snowden was driving and witness was sitting on 
the left hand side in the hack of the wagon. Duvall was sitting on 
the seat with Snowden and Cole was on the right hand side in the 
hack of the wagon. r l hey went along the west side of Connecticut 
Avenue toward Percy Street. They had to cross at Percy Street to 
go to the cement house. Witness saw a car when they started to 
cross, which seemed to be about a block and a half or two blocks 
away, going north. A\ itness was facing cart as he was going along 
Connecticut Avenue. The horses were walking. The wagon did not 
get all the way across the tracks, the front part of it and the horses 
cleared hut the car hit about in the middle of the wagon. When the 
car struck the wagon witness undertook to jump hut was thrown out 
to the west side. The wagon was thrown over on the pole and broke 
the pole down and broke up the hind part of the wagon. The car 
stopped about two lengths of the car, after it crossed the street. The 
horses were not hurt at all. He did not see another car there at that 
time but another one came along shortly afterwards and took the 
men to the city. J he car that struck the wagon was was running 
fast. It did not seem to check up any at all when it struck the 
wagon. He saw them take Snowden out of the car that struck the 
wagon and put him in the other car which took him to the 
17 hospital. He saw Snowden, the driver, just before the acci¬ 
dent cut his horses and try to get them across. He did not 
hear the motorman ring any bell. 
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On cross-examination the witne s testified that as they were driv¬ 
ing north on the west side of the track he was facing the car track 
ami saw this car that afterwards struck the wagon coining along 
some distance hack of them. He did not say anything to anybody 
uliout the car. lie thought they had plenty of time to cross. lie 
saw the car just as Snowden began to turn his wagon toward the track 
and the car was coming fast. He could not tell how fast but it was 
going “awful fast. lie saw that before Snowden turned, ju-t as he 
started to turn—Indore he got on the track, when he started to turn. 
He wasn t on the track when he started to turn. He had to cross 
one track before he got on to the track that that car was on. He did 
not know whether Snowden saw the car or not and didn’t know 
whether he looked or not. lie whipped up the horses after he saw 
the car. He did this when he started across the track, i. c.. the west 
track, the first track that he came to. When he was just starting to 
cross the first track that he came to, he whipped the horses up and 
that was before he got on to the track that the car was on. The wit¬ 
ness thereupon identified a written statement signed by him two days 
after the accident, which was as follows: 

“duly 22. lbll. about 0 or 10 o'clock A. M.. I was seated inside a 
two horse dump wagon and was in the front end sitting on the left 
of the wagon. We were driving north on the west side of Conn. 
Ave. and were going to our cement house on Percy St., east of Conn. 
Avc. to get a load of cement. We were driving slowly, and when we 
reached Percy St. we turned to the right and started east over the 
car tracks. Snowden was driving and when we started over the 
northbound track I saw for the fir t time a northbound car approach¬ 
ing at a speed of more than 20 miles an hour, but I cannot say just 
how fast it was going. It was about a half a square south of the 
wagon and I told Snowden to hurry, that a car was coming and lie 
whipped up his horses. The hor es had just cleared the track and 
the front of the car struck the wagon between the horses and the 
front end. I was thrown out and I do not know how far tlie car 
run Indore stopping, or how far the wagon was pushed. I did not 
look at the horses but I heard they were not hurt. I did not hear the 
motorman's gong, and I do not know if it was rung. I did not hear 
anything said to the driver about crossing the tracks, before 
IS crossing. I do not know if Snowden looked before crossing. 

Snowden, (’ole and myself were taken to the R. C. Loop on 
a southbound car and from there were sent to the Emergency Hos¬ 
pital in their ambulance. I returned home about two hours later 
on the street car. I received a bruised arm and hip on the left side. 
No one spoke to me while l was laving under the tree except a white 
lady who held an umbrella over me for a while. I have not had a 
doctor since leaving the hospital.*’ 

which statement was subsequently admitted in evidence on behalf 
of the defendant. 

lie testified that at the time he made the statement his recollection 
was much fresher than it is now, but that he does not now recollect 
that he told Snowden to look. lie might have told him that and 
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hci\o forgotten it. lie does not now recollect telling Snowden that 
a car was coining, lie thinks Snowden saw the car himself. lie 
does not know whether he saw it or not. A white lady held an 
umbrella over him for a while as lie was lying under the tree by the 
side of the road. 

On redirect examination lie testified that while lie did not write 
t inn.(If, he. l^^i 1 1 ‘d it; that he can read pretty well. 
He thereupon took the statement and read it aloud. 


Frank Duvall, colored, called on behalf of the plaintiff, testi¬ 
fied that at the time of the accident he was in the employ of Warren 
F. Brenizer as a foreman of some men doing work in Chevy Chase. 
He had four men under him. lie was paid five dollars a day and 
was working in the Maryland part of Chevy Chase. Before the acci¬ 
dent he went and got some tools and was coming out of Bradley Fane 
and turned north on Connecticut Avenue to go to the cement house. 
They were on the west side of Connecticut Avenue. With him iii 
the two horse wagon were the driver Snowden, (leorge Cole and 
Carmicheal. Witness was sitting on the left hand side of the seat 
oppo-ite Snowden, the driver. Cole and Carmichael were in the 
rear of the wagon. Arriving at Percy Street tliev turned off of 
Connecticut Avenue to the right. When they approached that 
corner there was a car hound north in sight and tliev were to turn 
across to the right to go across east to the cement house. The car 
looked to be about two squares away to him, going north. The 
horses were going in just a good gait which a work team 
10 should go. The reason they were on flic wrong side, which 
is the west side going north', was because the east side of the 
street was in condition not to he used by a team. It had a barricade 
on it on wooden horses; a barricade so you could not go into it. It 
w*as cut about two feet deep. It was impossible for a team of any 
kind to go across it. There was stagnant water in there at the time. 
The wagon did not get all the way across the tracks. It was struck 
alKHit the middle part or rear. The horses were not hurt. The 
wagon was demolished. It struck one of the feed wire poles. The 
|K)le was torn out of the ground and the wagon was broken up. 
When the car struck the wagon, if threw Snowden, the driver, along¬ 
side of where the motorman is and witness was hanging up on the 
front dash of the car. The car carried him about two lengths of the 
car or more before it stopped. Ilis arm was cut and his left knee and 
right ankle injured. lie saw’ the car before the wagon turned on 
the tracks and it was going at a terrific rate of speed. He should 
ifi rty miles an liour or probably more than that, and it 

looked to him as if they had ample time to go across the track be¬ 
fore it would reach them. When Snowdon saw the car approaching 
him, he, like any man would, whipped to get the horses across, to 
get them out of the way. When he was right on the track lie w hip¬ 
ped them up to get across. Witness supposes he spied it and that it 
was his idea to get across the track. After witness was taken down 
from the front of the car he saw that Snowden was inside of the car 
with the controller on him. They took him out of the car and there 
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was a white lady there who suggested that they take the men to the 
hospital and the ear came and took them to Chevy Chase Loop to 
meet the ambulance. He did not go with that ear. 


On cross-examination the witness testified that at the point where 
the accident happened there was a steep down grade. The car that 
struck him was running down grade. He was the foreman in charge 
ol this gang of men and was directing them where to go; lie 
20 being in charge of them had to tell them. He told Snowden, 
the driver, where to go. He would not have know- if he 
had not. told him. The driver was under his direction as were all 
of them. “The same as if you were my foreman, 1 would he under 
you.” Witness was sitting on the front seat of the wagon, right be¬ 
side the driver and the driver went across the track there at his 
direction, that was the orders he gave him. 


On redirect examination the witness testified that he did not give 
the driver Snowden any specific direction to go across the track at 
that particular time. He had no conversation with Snowden imme¬ 
diately l>efore the accident, as to whether he should attempt to go 
across the tracks ahead of the car. because Snowden was the driver 
and witness was not supposed to bother with him no more than to 
do his work. 


Dr. William Henry Hi ntincton, a witness called on behalf of 
the plaintiff, testified that he attended Snowden when he was brought 
to the Emergency Hospital suffering with a compound fracture of 
the thigh bone of his right leg and other minor injuries; that the 
fracture was treated but did not heal properly and infection set in 
and it was necessary to amputate the leg. 


Norris Snowden, colored the plaintiff, testified in his own behalf 
that at the time of the accident in July, 11)11. he was employed as 
a teamster by Warren Brenizer and was working out at Chevy Chase 
in Maryland. It was Saturday morning about nine o'clock. The 
first thing they Hid was to pick up Frank Duvall and his men and 
go up to work at Bradley Lane to get some tools. He had a two 
horse dump wagon and was driving it. They went to Bradley Lane 
and then went from there over to the cement house. That is where 
he started to go. He went out Connecticut Avenue and turned north 
to go over east to the cement house which was on the east side of 
the track at Percy Street or Thomas Street, as it was called then. 
He was on the left hand or west side of the track as he approached 
Percy Street. Frank Duvall. Cole and Carmichael were in the 
wagon, Duvall sitting beside him; Cole and Carmichael in the hack. 

As he approached Percy Street one car was about two blocks 
21 up the track south of him. He saw it as he was going to turn 
across the track. It was about two blocks away, lie had 
plenty of time to get across there. lli< horses were moving at a good 
working gait, they were stepping, walking. The next time he saw 
the car it struck him. When he saw the car coming up on him he 
hit the horses on the right side and the horses stepped up a little 
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lively. The car struck the back part of the wagon and cut the front 
wheels and pole and horses loose and carried the other part down and 

irew him in the car window, right in the window where the motor- 
man was right through. He fell on his left leg and he was pinned 
m the corner. The motorman was standing on the west side or the 
middle of the car, looking to the front, l<x)king to the north. The 
wagon was smashed up. He called to the motorman to take that 
t ung oil of him. At that time the motorman was on the west side 
ot the car in the middle of it. They brought him to the Loop and 
the ambulance took him to the Emergency Hospital where he was 
treated He was in the hospital from the 22nd of July until the day 
after Christmas, when he went home. He had been working for 
Kremzer very nearly a year and had driven horses all his life’’ was 
raised on a farm. He is fifty-four years of age. When he hit the 
horses and attempted to avoid the accident the Lord in Heaven only 
knows how fast the car was going. It was a Hying, that is all ho 
knows. The car seemed like it was running itself 

On cross-examination the witness testified that just as he turned 
on the track he saw that the car was two blocks off and the Lord in 
Heaven only knows how fast it was going, it was Hying. When he 
first saw it two blocks away, it was flying. The paper and evervthing 
was flying m the air and he turned and looked at it. Before lie made 
the turn to go on the track he saw the car about two blocks away 
when he turned. The car was up the road behind him two blocks 
when lie turned around. lie was right close to the track as he kept 
to the right side of the road. As soon as ho turned to enter on the 
track, he looked around and the car was about two blocks away there. 

1 he foregoing is the substance of all the testimony intro- 
22 duced on behalf of the plaintiff. 

\\ hereupon the defendant offered in evidence certain ofli- 
(ml plats, deeds, surveys and other documents properly certified 
showing that the tracks of the defendant company adjacent to Con¬ 
necticut Avenue in Montgomery County, Maryland, at the point of 
the accident in question and for some distance north and south 
thereof are located upon the private right of way of the defendant 

and not upon a public road or street, which is conceded by the plain¬ 
tiff. J 1 


kRAXcis C. Crow, a witness called on behalf of the defendant, 
testified that on April 19th, 1910, he had made the photographs 
hereinbefore referred to, which had been shown to the witnesses 
for the plaintiff; that withthe exception of the condition on the west 
side of the tracks as shown in the photographs, the condtions are 
the same as they were on July 22nd, 1911; that he has been familiar 
with the location for a great many years and long before the time 
of the accident; that he knew it perhaps better than some other 
crossings because he had had to go out there quite frequently to 
interview witnesses hack in what was known as Otterburn; that it 
was the principal entrance into Otterburn. He did not know that 
it was the principal entrance into Otterburn but it was one of them; 

3—3144a 
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that there was one north of that a couple of blocks that also takes 
you l>ack into Otterburn. Photograph marked “Harper Exhibit 
No. 1” was taken from a point on the west side of the tracks, look¬ 
ing slightly northeast and takes in the whole of the road called 
Percv Street and the station referred to bv some of the witnesses. 
Photograph marked “Harper Exhibit No. 2" is a view looking 
north, taken from a point seventy-live feet south of Percy Street. 
This was taken from a point in the middle of the northbound track 
and is the view that a motorman would have as he approached from 
the south. Photograph marked “Harper Exhibit No. 3" is a view 
looking south, taken from a point on the west tracks about where 
a team would turn to go across the track into Percy Street. The view 
is looking toward Bradley Lane and toward the city and shows a 
car in the distance approaching from the south. Photograph 
marked “Harper Exhibit No. 4’ is taken from a point west of the 
tracks, looking due cast into the road called Percy Street. Thereupon 
all the photographs hereinbefore described were admitted in evi¬ 
dence. 


Cornelius Coleman, colored, a witness called on behalf of the 
defendant, testified that at the time of the accident in ques- 
23 tion he, together with another colored man named Poin¬ 
dexter, were walking north on the west side of Connecticut 
Avenue, playing hall on their way to the Columbia Golf Club, 
where they were employed as caddies. As they were coming along, 
he heard the car 1*41 ring and looked around and the car was al>out 
the first Street south of Percv Street. He looked at the wagon. The 


wagon was about fifteen yards, from Percv Street. When he looked 
again the wagon was turning in and the car was about fifty yards 
from Percy Street, and witness said to Poindexter, “Look at this 


man trv to l>eat this car across." 


Then the driver struck his horses 


and the car was pretty close on the wagon then, and the next thing 
he noticed was the collision between the car and the wagon. \\ hen 


he saw the driver whip up the horses they were going across the 
first car track, the southl>ound track. Witness himself wasn't over 


fifteen yards from Percy Street. The car was going about the usual 
speed that they always go there. He had been going up and down 
there for about a year and a half. It was going from twenty-five to 
thirty miles an hour. When he first saw it, he thought it was going 
about twenty-eight miles an hour. When the car was about fifty 
yards from Percy Street he saw the motormans arms “in action 
with the wheels and all.” He was cutting the speed of the car down 
a little, as much as he could. He went up to the scene of the acci¬ 
dent after it occurred. The car, when it stopped, was between poles 
34 and 35. Witness thereupon pointed out on the photograph 
marked “Harper Exhibit No. 2 pole No. 35, which is the pole 
about in the middle of Percy Street, and pole No. 34 the next pole 
north of that. The car stopped between these two poles. 


On cross-examination the witness testified that he had been out 
to the scene of the accident about a week before the trial and had 
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identified the numbers of the poles at that times} that the poles are 
now just as they were at the time of the accident; that one pole is 
ri^ht in front of Percy Street, just about the center, not quite 
24 the center of the entrance, north of the center; that the cars 
havo air brakes on them but ho does not know how to start 
or stop them but he saw the motomian’s hands in action, lie did 
not know what the motorman was doing but saw the car had stopped 
speed a lot. At the time the accident happened he was looking at 
tho motorman. lie had heard him ring his bell. The motorman 
\\as on the platform at his wheel and when ho got fiftv yards from 
1 erev Street, witness saw his hands in motion. The motorman evi¬ 
dently had an idea that this man was going to go across the track 
because he just cut right straight on across the track and started to 
l>cat his horses. Witness does not know exactly how fast the car was 
going when it struck the team. lie would judge about twenty miles 
an hour or something like that. When the team started to cross the 
track at Percy Street, the northbound car was about fiftv vards 
awav. 


Robert 8. Bryant testified that he was a motorman on the Chevy 
Chase Division of the Capital Traction Company at the time of the 
accident in question and was running the southbound car which 
arrived on the scene of the accident about the time it happened. 
The wagon was crossing from the west side to tho east side when it 
was struck by the northbound car. The car which witness was 
operating was a little over a pole length from where the accident 
ocoured, i. e., the distance between two poles. He noticed the wagon 
when it turned. The men in tho wagon were looking straight 
ahead at witness* car—never paid any attention to the other car at 
all. When the wagon made the turn, the car which struck it was 
aUmt a pole length away, i. e., about the distance between two poles. 
That car was slowing up until it got to fifteen miles an hour. Be¬ 
fore the wagon made the turn that northbound car was running 

i i i 11 an hour—twenty-five or thirty, as near as 
he could guess. It had slowed down to about fifteen miles an hour 
1x3fore it struck. The motorman of that car reversed his car which 
checked its speed. lie had air brakes on the car. The car went to 
about the jxjle below Percy Street when it stopped. Tho wit- 
25 ness was shown photograph marked “Harper Exhibit No. 2” 
and indicated thereon a ]K>int between the pole at Percy 
Street and the one just north of Percy Street as the place where the 
car stopped. .lust after the driver of the wagon turned his horses 
toward tlie east, he whipped them up to make them go across faster. 
Before he could take his car passed, he had to go back to the Lake 
and bring up some men to straighten the pole which was knocked 
down. A Mr. Orrison was on his car and the conductor of the car 
whose name was Stricklor. Just before the accident occurred Mr. 
Orrison said to the witness “That car is going to hit that wagon.” 

On cross-examination the witness testified that he has not been 
employed by the Capital Traction Company for five years. When 
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asked within what distance a car running twenty-five or thirty miles 
could he stopped bv putting on the reverse and air brake, the witness 
answered that it ought to l>e stopped in two car lengths. lie did 
not know the length of the car. When asked in what distance it 
ought to be stopped if the car was going fifteen miles an hour when 
reversed and the air applied, he answered, “1 told von that.’’ When 
the question was repeated, “If it was going 15 miles an hour how 
soon ought it to stop,*’ he replied, “I guess alx>ut a car length.” 


Henry S. Hite testified that he was formerly employed by the 
Capital Traction Company as conductor on the Chevy Chase Division 
and was so employed in July, 1911; that he was the conductor of the 
car that came in collision with the wagon upon the occasion in ques¬ 
tion: that the motorman of his car was named Guida; that it was 
about 9:30 A. M. He was standing at the post at the rear end of 
the car. 11 is attention was drawn by the motorman hitting his 
gong. He looked up and saw a wagon turning on the soutld)ound 
track in front of the car. The motorman rang his gong when the 


car was about two hundred or two hundred and fifty feet away from 
the wagon. Witness felt the car begin to check up as it got near the 
wagon. He saw the driver urge the horses on across, tried to get 
across the northbound track. When his attention was first attracted 


by the ringing of the gong the car was running something 
2(> like thirty miles an hour. They were going the full limit, 
down grade at that. At that time the car was about the dis¬ 
tance between “one of them poles and alxnit something like about 
a half, I guess, of another one*' from the crossing of Percy Street. 
He did not know how far apart they were. There were three men 
in the wagon, as near as he could recollect. It was one of them 
ordinary drump wagons with two horses. When he first saw it, the 
two front wheels of the wagon had not quite gotten on the south¬ 
land track, l tie horses were on it. The front wheels had not quite 
gotten on that track. The motorman was working his reverse then 
and witness felt the car jerk like he was trying to stop it. He did 
stop it but he had to hit the wagon and witness supposed it run 
about a hundred feet after it hit the wagon, maybe one hundred 
and twentv-five. It broke the windows in and broke the front end 
of the car in some. It knocked the controller down from its stand¬ 


point on the car. One of the men that was on the wagon was thrown 
up inside of the car. He said his leg was broke. Doth the motor- 
man and witness were there. Witness was at the back end of the 


car at the time and the motorman was lying up between the seats 
of the car there, lying down on the tloor. He was knocked there, 
right between the front seats. The motorman was hurt in his side. 


Herbert Claude testified that photographs marked “Harper Ex¬ 
hibit No. 1, 2, 3 and 4” represents substantially the conditions as 
they existed on July 22nd, 1911, with the exception of the paved 
roadway on the west, which has been built since that time. The 
poles are approximately one hundred and twenty-five feet apart. 
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Charles Poindexter, colored, testified that at the time of the 
accident in question he was walking north on Connecticut 
27 Avenue about fifty yards south of Percy Street and saw 
a dump wagon there with three or four colored men in it, 
going east on Percy Street. lie was with Cornelius Coleman. They 
had a little 1 all and were catching, and Coleman called his atten¬ 
tion saying, “ Look at that fellow there trying to beat that car 
across and he then saw this fellow heating his horses # to get across 
the track. One car was going south on Connecticut Avenue and 
one was coming north so he heat the southbound car across. The 
noitld'ound var hit him just as he got across. It did not touch 
the horses at all but demolished the wagon and carried it into 
one of the poles there and down the track about twenty-five or 
thirty yards after the wagon was struck. They had to straighten 
the pole before the southbound car could get by. Witness was 
about fifty yards south of Percy Street and walking north, going to 
tho Columbia Country Club where he was working as a caddy. 
Coleman was closer to the curb than witness was, ?. e. the gutter. 
A\ itness was closer to the track. Coleman was on the west side 
of the roadway and witness was nearer the tracks. When Coleman 
called his attention and made the remark, the northbound car 
was just about passing the witness then. It was running in the 
neighborhood of thirty miles an hour. As the car was passing him, 
the wagon was just beginning to cross the tracks. When he first 
saw it, it was turning. The horses were crossing the first, track, 
the wagon wasn't on the track. By the first track he meant the 
southlxnind track, the track to the west. r I he horses were just cross¬ 
ing that track. The driver had a whip there and he was beating 
his horses to make them hurry across. He did that when he started 
to cross the tracks. He did that just as witness noticed him. Witness 
noticed the street car that was going north and saw the motorman 
apply his brakes. The car was empty and he could see clean through 
it. It was summer time and all the windows were open and he had 
no trouble looking into it whatsoever. The motorman applied his 
brakes and began to slow’ down. He did not slow dow*n full until 
after he struck the wagon and then ran down the track about twenty- 
five or thirty yards into the pole. Tho motorman was ringing his 
gong constantly when he passed the witness, that attracted 
2S his attention to the car. Before that he had been noticing 
tho southbound car. \\ itness was thereupon shown photo¬ 
glyph marked “ Harper Exhibit No. 2, 51 looking north with the 
little station on the right and was asked, “ Now, is the point at 
which you were walking along the road in that photograph? Is it 
far enough back for that?'’ to which he replied, “I guess I was 
a little further back than that. Not much.” Whereupon witness 
was shown another photograph marked and admitted in evidence 
as “Poindexter Exhibit No. 1,” looking in the same direction but 
from a point further south, on which witness indicated the point 
where ho was walking in the roadway, and the witness made a cross 
mark at the point indicated, explaining, however, that he w r as 
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further out toward the track than (lie point at which the mark was 
made. 

t >n cross-examination he testified that the wagon was in front 
of him. that he was following the wagon; that the wagon had not 
passed them; that they were walking slowly, facing north. Cole¬ 
man was just heside him, they were to-sing a little hall from one 
>idc of the road to the other; Coleman being in the roadway just 
off the gutter. Witness was looking as much north as he was west. 
There was no sidewalk at that point, lie further testified that 
he knew that the e cal's were operated by air brakes and that the 
motorman threw on the brakes and the car slackened just about 
the time the car was passing him. lie saw the motorman take his 
controller and throw that hack and work his other hand. He thinks 
he worked his air brake. 

On redirect examination he testified that when the car stopped 
the back end of the car was just a little ways past the pole with 
the sign on it shown in the photograph, which is the pole in the 
crossing at Percv Street. 

t 


Michael Hi ii>\ testified that he is employed at the Steel Plant 
of the Washington Ordnance Company at (liesboro Point. At the 
time* of the accident he was a motorman in the employ of the Capital 
fraction Company on the Chevy Chase Division and was operating 
the car which had the collision in question. When he was 
20 about a hundred or 1*2") feet from Percv Street he saw a 
two horse wagon going north on the west side of the road, 
turn across Percy Street. The wagon was to his left. His car was 
going about tliirtv miles an hour and he realized that he did not 
have time to stop the car. so he sounded the gong as a warning 
to the driver of the wagon to stop and at the same time reversed 
the power and applied the brakes, the air brakes, the emergney 
brakes. The air brake works on what they call regular stop and 
emergency stop. The air regulates the brake and the reverse goes 
a farther or a shortei distance. The far distance applies to the 
regular stop. He used ihe emergency stop. At the time he applied 
the brake, the wagon had just started to turn across Percy Street. 
It was west of the ear tracks on the road. It had just started to 
turn but had not gone on the tracks vet. His car at that time was 

al out a hundred feet south of Percv Street . The driver of the 

wagon drove his hor-es faster across the track. He did not have 
time to cross the track and witness did not have time to stop the car 
in that short distance and the collision happened. The car hit 
the wagon and jammed it against one of the poles there. One of the 
men fell into the ear and the box was on his leg—the controller 
box. Witness was hurt—was hit by the controller box too. lie 
had to sit down there, was feeling pretty bad. Remembers that 
the man who fell into the car asked him to raise the controller box 

off him. but he t<>ld him he could not do anything, that he was 

feeling pretty bad at the time. Witness sat down in the car as 
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lie could not do anything else. He was hurt in the right side. 
The car stopped a little ways beyond where the wagon was jammed. 
Witness used all the means that he had to stop the car as quick 
its possible. He had been running on that line for some time before, 
between two and three months. Had made a great many trips over 
the road. The line of the track from Bradley Lane down to Chevy 
Chase I>ake is down grade. On the occasion in question from 
Bradley Lane up to the time when he began to stop for the wagon he 
wits going down there at the regular speed, which speed was regular 
fast speed. He was going at full speed. Recently as an experiment 
he repeated the run which he made from Bradley Lane 
80 down to that point on the day of the accident, taking the 
same car and running it at the same speed. On the occasion 
of the experiment he applied his emergency air brake and reversed 
his current at the same place that he did on the occasion of the 
accident, as near as lie could judge it, and the ear stopped in about 
250 feet. It went a little ways beyond the pole where the wagon 
was jammed, which i< a little over two hundred feet. On the day 
of the experiment the car went a little further than it did on the day 
of the accident. Of course on the day of the experiment he did 
not strike anything. When he first saw the wagon on the day of 
the accident, it was on the road coming north, a little west of Percy 
Street and the wagon had not attempted to turn at that time, lie 
was looking at it when it started to turn and when it did stall to 
turn he sounded the gong, reversed the power of the car and applied 
the brakes. 

On cross-examination he testitied that at the time he first saw 
it, the wagon might have l>oen about forty or fifty feet, or maybe 
a little more, from Percv Street. At that time he was three or four 
blocks away, nearly to Bradley Lane, running at thirty miles an 
hour. After the accident he walked back from where he was at the 
time of the accident, which was right, at the front end of the car 
where the motorman would stand, back to the first front seat and 
sat down. The motorman stands in the middle of the front plat¬ 
form with the controller box on his left hand and the air brake in 
front of him in the center. There is a little window in front of 
him. Immediately back of him there is an iron railing of inch or 
inch and a half pipe, that runs across about four feet wide. Back 
of that is a step up into the car. At the time of the collision the 
iron controller box fell over diagonally and struck him on his right 
side; when he turned to go back into the car he did not fall but 
thinks he turned to the left side but cannot remember whether or 
not he stepped over the plaintiff lving on the Hour with the iron 
controller box on his leg. Beside being struck in the side, he was 
also cut in the face by flying glass about two or three places. Snow¬ 
den did not hit him anywhere when he came through the window, 
but the iron controller box tore skin out of liis hip. The car had 
come to a full stop when he left the platform and went back. He 
was working on the extra list but made full time. lie got a regular 
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run about two months later. IIo was thoroughly competent to 
operate a car at that time, knew how to handle it and knew how 
to control it. At the time he rang the hell and put on the brakes 
he was a little over one pole's length away. It was one pole 
?*1 south from Percy Street or a little over. lie could not say 
whether any of the men on the wagon looked at him 1*3fore 
they started to cross the track; that there were no passengers on his 
car. 


On redirect examination witness was shown photograph marked 
Poindexter Exhibit No. 1 in which he identified the pole with 
the little white mark on it as the pole against which the wagon 
was jammed. lie indicated on the photograph by a cross mark the 
point where the car was when the wagon started to turn. 


Mis. Nellie I*.. IIarper testified by deposition read to the jurv 
that on the occasion of the accident in (juestion she was an eye wit¬ 
ness to it ; that she was hurrying to take the car; that she was not 
\er\ far from the station so that she saw the car at the same time 
the wagon started across the track; the car was coming. She was 
coming from home and to take the car she went out Percv Street. 
There was just a path on one side of the street, on the north side. 
At the end of that path by the car track, there is a small station. 
She identified this station in the photograph marked “ Harper Ex¬ 
hibit No. 1. and on the same photograph marked by a 
3— Cl OSS mark the point about where she was when the accident 
happened. She had passed those trees shown in (he photo¬ 
graph. She noticed the car coming. She did not notice the other car 
going south. Then she saw the team with the four men in it coming. 
They were walking the horses and just as they got to the crossing 
the) turned and crossed the track and as soon as she saw them 
turn to cross the track, she knew there was going to be a collision 
so she just stopped where she was perfectly still. She knew they 
could not get by possibly. She saw the northbound car going 
to"aid the bake, which afterward came into collision with the 
, , bow f<ir away from the crossing it was 

but she has seen them so often that she knew that the wagon could 
not get by and they were not hurrying, they were just walking their 
horses. \\ hen she first saw them the wagon had begun to turn. It 
was on the paved side of Conneceticut Avenue and was coining east. 
It had been coming up the same direction the car was com mg!" from 
the south. It was in the act of turning when she first noticed it, 
because she was surprised to see it turn. She saw the car at the 
same time and they were so close. The car was running as to speed 
about as usual. It was not speeding at all. The men in the wagon 
were four colored men. She did not see any hurrying of the team. 
The team continued on after it turned across the southbound track 
just kept on slowly across the southlxmnd track. When the wagon 
got. on to the northbound track, the car was right on it, right there, 
?. e., the track coming from the city. The horses had just cleared 
the track when the car struck the wagon and pushed it down and 
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struck this i>ole by the station and knocked that over. The witness 
was shown photograph marked “ Harper Exhibit No. 2,” and indi¬ 
cated the pole between the car tracks with the white sign on it, and 
checked in the photograph, as being the pole against which the 
wagon was pushed. The witness was shown photograph marked 
larpcr Exhibit No. 3, and her attention called to a clump of 
pine trees on the left of the photograph. She indicated on the 
photograph a point either at one of the poles or in between the two 
as the point where the car was when she first saw it when the wagon 
was about to turn, i. e., in between the first and second poles in the 
*>.> picture or at the second |x)le. Witness has been living out 

33 there on Percy Street for about ten years and is familiar 

with the running of the cars, has been a frequent passenger 
on that line both coming and going in both directions. Having 
seen the cars so many times, her impression was that the wagon 
could not possibly get across without being struck. She could not 
say how far the car went after it struck the wagon before it came 
to a stop. She thinks it just passed the station—went a little beyond 
the station. The wagon was one of those dump wagons, a two-horse 
wagon belonging to Mr. Brenizer, a contractor. Two of the men 
in the wagon were hurt. One of them was in the station and his 
head was cut. He looked as though he were pretty badly hurt. 
She asked him why he drove across the track when the car was there 
and he said he was not the driver. She went into the city on the 
same car which took the men to the hospital. There was nothing 
to obstruct the \ie\\ of the driver of the wagon toward the car with 
which the wagon collided, at and before the time thev turned on to 
the track. There was just a clear track there. She was shown 
photograph marked “ Harper Exhibit No. 4,” which she identified 
as a true representation of Percy Street as it was at the time of the 
accident. 4 he tracks at Percy Street are filled in l>etween the rails 
with cinders. The wagon had no cover over it. 


On cross-examination she testified that the conditions have not 
changed much, if any, at the point in question since the accident 
uj> to the time of the trial. 1 lie walk or path is changed because 
it is sort of repaired in a way. She does not know whether the road 
looks quite as bad now as it did then. There was nothing to obstruct 
the view of the motorman as he came down the track, nothing to 
prevent his seeing the wagon. She was looking and saw the wagon 
mid the car come together, saw the whole thing from the start. Her 
husband, Mr. Harper, is Chief of the Appointment Division of the 
Treasury. 


k rancis C. Crow, a witness called on behalf of the defendant, 
testified that he took the two photographs which were ad- 
34 mitted in evidence and marked “ Poindexter Exhibit No. 

1 and “ Crow Exhibit No. 1,” and that they were taken 
under the same conditions as the photographs hereinbefore referred 
to marked “ Harper Exhibits 1, 2, 3 and 4.” He also testified that 

4—3144a 
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or two after the collision in question and before any 
repairing had been done, lie made photographs of the street ear 
which was in the collision, which photographs are marked “ Crow 
Exhibit No. 2 and “Crow Exhibit No. 3.’* Thereupon the same 
witness testified that be assisted in making an experiment with 
respect to the speed of a ear of the Chevy Chase Division at the 
|H>int. of the accident and also as to the distance in which the car 
could Ik? stopped as follows: Motorolan (Jidda, the same motorman 
who was running the car on the day of the accident, on the day 
of the experiment ran the same car north on Connecticut Avenue 
extended from Bradley Lane to the point where the collision occurred 
at Percy Street. (Jidda had previously pointed out the place where 
he had begun to stop on the occasion of the collision. Another 
man who was present stood at that point, which was also otherwise 
marked by a large stone. This point was approximately twenty 
feet south of the first pole south of Percy Street or pole No! .30; that 
motorman (Jidda put on his brake and reversed bis car at this point 
and that the witness thereafter measured the distance from that 
|>oint to the point where the car came to a stop, which was 249 feet, 
5 inches; (motorman (Jidda having testified that the speed of the 
car used was substantially tbe same at the time of the experiment 
as on the occasion of the accident, he having examined the brakes 
and brake shoes prior to the experiment). The witness further 
testified that when the car stopped in the experiment with its front 
end, i. e., the front edge of the fender, fourteen feet, two inches 
north of pole No. 34. which is the first pole north of the pole in 
the crossing at Percy Street. In other words it was more than the 
distance betwen the two poles bv 14 feet, 2 inches. 


The photographs hereinliefore referred to as Exhibits Harper Nos. 
1. 2. 3 and 4; and Crow Nos. 1, 2 and 3; and Poindexter No. 1 were 
all admitted in evidence and are hereto attached and made a part 
hereof. 


The foregoing is the substance of all the testimony taken 
35 on liehalf of the defendant and all the testimony in the case. 

\\ hereupon the defendant by its counsel then and there 
prayed the Court that the jury be instructed that upon the whole 
evidence their verdict should be for the defendant, but the Court 
refused to so charge the jury, to which action of the Court the 
defendant by its. counsel then and there duly excepted and the said 
exception was entered upon the minutes of the Court. Whereupon 
the Court charged the jury, leaving questions of negligence and 
liability to the jury, to which action of the Court the defendant 
by its counsel then and there excepted and the said exception was 
entered upon the minutes of the Court. 

And thereupon and after all of the exceptions were duly taken 
as aforesaid and entered upon the miutes of the Court, and before 
the jury retired to consider of its verdict, counsel for the defendant 
then and there praved the Court to sign and seal this its Bill of 
Exceptions and at the request of said counsel for the defendant the 
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same is accordingly signed and made a part of the record in this 
case nunc pro tunc this 30th day of November, A. 1). 1017. 

ASHLEY M. GOULD, Justice. 

f Endorsed: | At Law. No. 55,370. Norris Snowden v. Capital 
1 raction Company. Hill of Exceptions. 

Endorsed on cover: No. 3,144. District of Columbia Supreme 
Court. Capital Traction Co., etc., appellant, vs. Norris Snowden. 
Court of Appeals, District of Columbia. Filed December 17 1917. 
Henry \V. Hodges, clerk. 
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IN THE 


Smirt of App^alH, SiBtrirt of (Unlumbta 

January Term, 1918. 


No. 3144. 


The Capital Traction Company, a Body Corporate, 

Appellant, 

vs. 

Norris Snowden, Appellee. 


BRIEF FOR APPELLANT. 


I. 

Statement of the Case. 

1 his is an appeal from a judgement of the Supreme Court 
of the District of Columbia in favor of the plaintiff, in the 
sum of $1,000. 

By his declaration the plaintiff claimed that the Defendant 
Company was a common carrier operating a line of railway 
in the District of Columbia and the State of Maryland, and 
particularly between Chevy Chase Circle, in the District of 




Columbia and Chevy Chase 1 .ake, in the State of Maryland, 
along what was known as Connecticut Avenue in Maryland; 
that as the plaintiff without any negligence on his part was 
attempting to cross in a wagon drawn by horses, the tracks 
of the defendant Company in the State of Maryland at a 
regular crossing place or road, the defendant in neglect and 
disregard of its duty to prudently and carefully operate its 
cars ran down, struck and collided with the wagon in which 
plaintiff was riding, with one of its cars ‘‘traveling with 
reckless speed," and was thereby permanently injured. To 
this declaration the defendant pleaded the general issue and 
the trial by jury was had on the 9th of May, 1916. It will 
Ik* noted that the charge of negligence in the declaration is 
specific and is confined to the alleged ojjeration of the car 
by the defendant at “reckless speed," “by reason of which 
negligence" said plaintiff was injured. Xo other act of 
negligence on the part of the defendant is charged. The issue 
therefore upon which the parties went to trial was confined 
to the question whether the speed of the car upon the occa¬ 
sion in question was negligent and whether such negligent 
speed, if any, was the proximate cause of the plaintiff’s in¬ 
jury. As will be seen, however, the trial court over objection 
and exception of the defendant permitted the plaintiff to in¬ 
terrogate a witness in an attempt to show that the defendant 
was liable to the plaintiff under the so-called last clear chance 
doctrine, and also uj>on alleged failure or lack of warning 
on the part of the defendant company to the plaintiff. And 
it was agreed l>etween counsel for both parties and the Court 
that the said objection and exception should apply not only 
to the admission of all testimony tending to establish a cause 
of action founded iqxm the doctrine of the last clear chance, 
but also to any failure or lack of warning and also with re¬ 
spect to testimony of any negligence on the part of the de¬ 
fendant other than excessive or reckless speed. It is scarcely 
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necessary, however, to press this exception for the reason 
that the witness Orrison, who was asked whether the motor- 
i man made any effort to avoid the collision (to which ques¬ 

tion the exception was taken), answered that he did not 
notice whether he did or not. And inasmuch as there was 
no further evidence in the case tending to show that the 
motorman could have prevented the accident after the plain- 
tift had driven upon the track into a position of peril, this 
question should pass out of the case. 

1 o sustain the issue on his part, the plaintiff introduced 
the testimony of one, Orrison (R., 9), a passenger who was 
going south up grade on a car bound for the City, and in 
a direction opposite to that of the car which collided with 
the wagon which was being driven by the plaintiff. Orri¬ 
son was on the front platform of this car, standing beside 
the motorman. The accident occurred about 9 o’clock 
in the morning and at what they call Percy Street; 
that the team which Snowden was driving came 
north on the west side of the car tracks, along the paved 
roadway which was entirely on the west side of the tracks, 
the east side being not paved or fit for travel. This team 
was an ordinary two-horse dump or dirt wagon, in which 
there were four men, Snowden driving. When Orrison first 
saw the team it was about twenty-five feet south of the cross¬ 
ing at Percy Street going toward the north, and at the same 
time he saw a northbound street car which subsequently 
collided with the wagon, some distance away, going in the 
same direction as the wagon and in the rear of it. When he 
first saw the wagon the car on which he was traveling in the 
opposite direction and approaching the scene was two or 
three squares away from the scene of the collision. The 
horses were going along in an ordinary workteam gait. He 
saw the team turn to the east as it approached Percy Street, 
and cross the tracks. At the time the wagon started to turn 
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to cross the tracks the car which collided with it was, ac¬ 
cording to his estimate, a square and a half away and the 
horses attached to the wagon were going at an ordinary 
walk. He was asked by plaintiff’s counsel whether either 
the plaintiff. Snowden, or the motorman of the car made 
any effort to avoid the collision, and he answered that he 
saw Snowden hit his horses with a whip, then the car struck 
them; that the horses moved up a little, and he struck them, 
of course; that as to the speed of the car he would not like 
to say how many miles an hour it was going when it struck 
the w^agon, it was going fast down grade; that he did not 
notice whether the motorman made any effort to check the 
speed of the car, and he did not hear the motorman ring 
any bell, but that if it had been rung, he could not have 
heard it because he was in the other car inside the vestibule; 
that the wagon came in contact with the car behind the front 
wheel, and the horses were not hurt in any way; that the 
wagon was pushed along and caught between the car and 
the trolley pole between the tracks and broken into splinters, 
the trolley pole being pushed over and the car coming to a 
stop in about two car lengths after the accident. He also 
testified that the car tracks belonged to the Capital Traction 
Company and it was proved and conceded later in the case, 
as will be seen (R. 17), that the tracks in Maryland, includ¬ 
ing the point at which the accident happened, are laid upon 
the private right of way of the Capital Traction Company, 
and not upon the public highway; that they are built with 
tee rails, open crossties and ballasted as any steam railway 
construction. This witness, Orrison, also testified that just 
before or at the time of the collision the motorman of the 
car which collided with the wagon went back into the car; 
that the car, in his estimation, was going thirty-five miles 
an hour; that he did not notice whether the men on the 
wagon, either Snowden, the driver, or any of the others, 
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looked in the direction in which the northbound car was 
coming before they turned to go on the track; that when 
the motorman of the car which collided saw that the acci¬ 
dent was unavoidable he went back into the car, at which 
time the car was about the distance from the witness stand 
to the counsel table from the wagon (R. 11) (about ten 
feet). He further testified that when he noticed this wagon 
coming north on the west side of the tracks the men were 
watching the southbound car on which he was approaching; 
that there were two of them on the seat and two in the rear 
of the wagon, and they were walking the horses slowly; 
that when they reached the crossing the driver turned his 
horses to the right toward the east and started over the 
tracks about two poles in front of this northbound car which 
was approaching at about sixty miles an hour, and the 
driver began to whip up his horses as he started over the 
tracks; that he then said to the motorman of his car, “My 
God, Bryant, they will all get killed'’; that when they started 
over the northbound track they were about sixty feet in 
front of the car; that he was sure Snowden, the driver of 
the wagon, never saw the northbound car which struck him 
as they were all watching the southbound car, and he re¬ 
peated “that the driver began to whip up his horses as he 
started over the tracks.” He further testified that at the 
time of the accident in 1911 the crossing at which this acci¬ 
dent occurred was not called Percy Street, and was not im¬ 
proved in regard to road bed, just had the raw surface. 
He was shown certain photographs identified as Harper Ex¬ 
hibit Nos. 1, 2 and 3, and testified that they correctly repre¬ 
sented the conditions at the points indicated. 

William Carmicheal, one of the colored men on the wagon, 
testified (R. 13) that he with the other men on the wagon 
had gone to the tool house, gotten some tools and were on 
their way to the cement house, which was on the east side 




of the tracks and that Snowden, the plaintiff, was driving. 
\\ itness saw the car as they started to cross, which seemed 
to l>e about a block and a half or two blocks away, and the 
horses were walking; that the wagon was hit about in the 
middle; that witness attempted to jump as the wagon was 
struck, but was thrown out; that the car that struck the 
wagon was running fast; that it did not seem to check up 
any at all when it struck the wagon; that Snowden, the 
driver, just !>efore the accident cut his horses and tried to 
get them across; that he did not hear the motorman ring 
any bell; that, although he saw the car that afterward struck 
them coming along some distance behind them, he did not 
say anything to anybody about it as he thought they had 
plenty of time to cross; that he saw the car just as Snowden 
began to turn his wagon toward the track and the car was 
coming “awful fast’; that he saw that before Snowden 
turned or just as he started to turn and l>efore he got on 
the track, when he started to turn, that he was not on the 
track when he started to turn, and he had to cross one track 
before he got on the track that the car was on: that he did 
not know whether Snowden saw the car or whether he 
looked; that he whipped up the horses after he saw the car 
and when he started across the first track that he came to, 
that is, the west track and l>efore he got on the track that the 
car was on. He identified a written statement signed by 
him two days after the accident in which he had said that 
he had told Snowden to hurry that a car was coming, and 
Snowden whipped up his horses, and he said that at the 
time he made this statement his recollection was much 
fresher than at the trial; that he could not recollect having 
told Snowden to look, but he may have told him and for¬ 
gotten, but he did not recollect telling Snowden that the 
car was coming, he thinks Snowden saw the car himself. 

Another one of the colored men on the wagon, Frank 



DuvaJl (R., 15), testified on behalf of the plaintiff that he 
was foreman of the gang of men, and was sitting on the 
e t and side of the seat on which Snowden was sitting and 
riving. When they approached the crossing (afterward 
called Percy Street), the northbound car was in sight. The 
horses were going in just a good gait in which a workteam 
should go. He saw the car before the wagon turned on the 
tracks, and it was going at a terrific rate of speed, he should 
say thirty or forty miles an hour, but he thought they had 
time to get across before it would reach them. When Snow¬ 
den, the driver, saw the car approaching he whipped to get 
the horses across. When he was right on the track, he 
whipped them up to get them across. At the point of the 

accident there was a steep down grade on which the car was 
running. 

The plaintiff himself, Snowden, testified (R., 16) that he 
was driving the two-horse dump wagon and was on his 
way to the cement house which was on the east side of the 
tracks at what was afterward called Percy Street; that as 
he approached this crossing the car which afterward col¬ 
lided with him was about two blocks up the track south of 
him (that is, to the rear). He saw it as he was going to 
turn across the tracks. He thought he had plenty of time to 
get across. His horses were moving at a walking gait and 
the next time he saw the car it struck him. When he saw 
the car coming he hit the horses on the right side and the 
horses stepped up a little lively. “When he hit the horses 
and attempted to avoid the accident, the Lord in heaven 
only knows how fast the car was going, it was a flying. 
That is all he knows. 1 he car seemed like it was running 
itself. When he first saw it two blocks away it was flying. 
The paper and everything was flying in the air and he turned 
and looked at it before he turned to go on the track. He 
saw the car about two blocks away. 
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The defendant proved by documents and so forth that its 
tracks adjacent to this highway in Montgomery County, 
Maryland, at the point of the accident, and for some dis¬ 
tance north and south thereof were located upon the pri¬ 
vate right of way of the defendant, and not upon the public 
road (R., 17). The defendant also offered in evidence cer¬ 
tain photographs, which bv stipulation may be used in this 
Court, illustrating the environments of the accident. 

Cornelius Coleman, a witness called on behalf of the de¬ 
fendant, testified (R., 18) that at the time of the accident 
he with another man named Poindexter, were walking north 
along the highway on which the wagon was traveling on 
their way to the Columbia Golf Club; that they were passing 
a ball between them, and he. Coleman, heard the car bell 
ringing and looked back toward the south and saw the car 
about a block south of Percy Street; that he also saw the 
wagon ahead of him and about fifteen yards from Percy 
Street; that when he looked again the wagon was turning 
in toward the tracks and the car was about fifty yards from 
Percy Street, when he said to his companion, Poindexter, 
“Look at this man try' to beat this car across/’ The driver 
of the wagon struck his horses and the car was approach¬ 
ing close on the wagon then and then the collision occurred 
between the car and the wagon. When the driver whipped 
up the horses they were going across the first car track, i. e., 
the southbound track, and the car was coming about the 
usual speed that they always go along there. He was not 
over fifteen yards from Percy Street himself. He would 
judge the car was going from twenty-five to thirty miles an 
hour. When the car was about fifty yards from Percy Street 
he saw the motorman’s arms in action with the wheels, cut¬ 
ting down the speed of the car a little, as much as he could. 
He did not know what the motorman was doing, but saw 
the car had stopped speed a lot. He, the motorman, was 



on the platform at his wheel when he was fifty yards from 
Percy Street. 

Bryant, the motor of the southbound car, which was go¬ 
ing in the opposite direction, testified (R., 19) that he no¬ 
ticed the wagon when it turned; that the men in the wagon 
were looking straight ahead at his car and never paid any 
attention to the other, the northbound car, which struck the 
wagon at all. When the wagon made the turn toward the 
tracks the northbound car, which afterwards struck it, was 
about the distance between two of the trolley poles away 
and was running, he should judge, about twenty-five or 
thirty miles an hour, but had slowed down to about fifteen 
miles an hour before it struck the wagon, the motorman 
having put on his reverse, which checked the speed, and he 
had the air brakes on. Just after the driver of the wagon 
turned his horses toward the tracks he whipped them up to 
make them go across faster. Just before the accident oc¬ 
curred Orrison, who was on the platform with him, said, 
“That car is going to hit that wagon.” He also testified 
as to his opinion of the distance in which a car going twenty- 
five or thirty miles an hour could be stopped, and also at 
fifteen miles an hour. His opinion, however, was not asked 
with respect to a car running at these speeds on a down 
grade such as existed at the point in question. 

The witness Hite, called by the defendant, testified (R., 
20) that he was the conductor on the car which collided with 
the wagon, and that his attention was drawn by the motor- 
man hitting his gong. He looked up and saw a wagon turning 
on the southbound track in front of the car (his car being on 
the northbound track); that the motorman rang his gong 
when the car was about two hundred or two hundred and 
fifty feet away from the wagon and witness felt the car begin 
to check up as it got near the wagon; that he saw the driver 
urge the horses and try to get across the northbound track. 




The car was running something like thirty miles an hour, 
i. c., they were going at full speed and down grade. When 
his attention was attracted the horses were on the other 
track, i. e., the southbound track, not yet having reached the 
northbound track on which his car was running, and the 
motorman was then working his reverse and the car jerked 
like he was trying to stop it. The front end of the car was 
broken in some, and the controller box on the front plat¬ 
form was knocked down, the driver of the wagon being 
thrown up inside of the car. The motorman, after the 
collision, was lying up between the seats of the car on the 
floor. He was knocked there by the collision, right between 
the front seats and was hurt in his side. 

It was also shown that the trolley poles were approxi¬ 
mately one hundred and twenty-five feet apart. 

Poindexter, the other one of the men who were walking 
north on the roadway on their way to the Columbia Club, 
testified (R., 21) that he saw the dump wagon when he was 
about fifty yards south of Fercy Street. His attention was 
called by Coleman, who said to him, “Look at that fellow 
there trying to beat that car across,” and he then saw this 
driver beating his horses to get across the track. One car 
was coming south and one north. He beat the southbound 
car across, but the northbound car hit him. It did not touch 
the horses, but demolished the wagon and carried it into one 
of the poles and down the track about twenty-five or thirty 
yards. When Coleman' called his attention the northbound 
car, which afterwards struck the wagon, was just about 
passing him, the witness, and running about thirty miles an 
hour. The wagon was then just beginning to cross the 
tracks. It was just turning. The horses were crossing the 
first track, i. e., the southbound track, and the driver was 
beating his horses to make them hurry. He did that when 
he started to cross the tracks, and just as witness noticed 




11 

him. He saw the motorman apply his brakes and begin to 
slow down, but the car did not slow down until after it 

struck the wagon. The motorman was constantly ringing 
his gong. 

Guida, the motorman of the car which struck the wagon, 
testified (R., 22) that when he was about one hundred to 
one hundred and twenty-five feet from, this crossing, he saw 
this wagon coming north on the west side of the road, and 
saw it turn across Percy Street; it was to his left. His car 
was going about thirty miles an hour and he realized that he 
did not have time to stop so he sounded the gong as a warn¬ 
ing to the driver to stop and at the same time reversed the 
power and applied the air brakes, the emergency brakes. At 
the time he applied the brake the wagon had just started to 
turn into Percy Street. It was just west of the car tracks 
on the roadway. It had started to turn, but had not gotten 
on the tracks as yet and he, at that time, was about one hun¬ 
dred feet south of the crossing. The driver of the wagon 
drove his horses faster across the track, but he did not have 
time to cross and witness did not have time to stop in that 
short distance and as a consequence the collision happened. 
He, the witness, was hurt by being hit by the controller box. 
The plaintiff was thrown into the car through the window 
and witness remembers that the plaintiff asked him to raise 
the controller box from him, but he could not because he. 
witness, was hurt. He used all the means that he had to stop 
the car as quickly as possible. He was running down grade 
and at the regular speed, which was a fast speed. He was 
coming full speed. As an experiment, after the accident 
and prior to the trial, he repeated the run which he made 
from Bradley Lane down to the point of the accident with 
the same car and running at the same speed. He applied 
his emergency air brakes and reversed his current at the 
same place that he did on the occasion of the accident and 
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the car stopped in about two hundred and fifty feet, going a 
little way beyond the pole where the wagon was jammed, 
which is a little over two hundred feet, i. e., that on the day 
of the experiment the car went a little further than it did 
on the day of the accident, and of course, on the day of the 
experiment he did not strike anything. He further testi¬ 
fied that on the day of the accident when he first saw the 
wagon it was on the roadway and had not attempted to 
turn; that he was looking at it when it started to turn, and 
as it did so he sounded the gong, reversed the power of the 
car and applied the brakes; that at the time he rang the bell 
and put on the brakes he was a little over one pole’s length 
away. 

Mrs. Harper, a witness produced by the defendant, testi¬ 
fied (R., 24) that she was an eye witness to the collision; 
that at the time it happened she was approaching the track 
along the road called Percy Street from her home, hurrying 
to take the southbound car; that she was not very far from * 

the collision when it happened so that she saw the car at 
the same time the wagon started across the track; that she 
saw the car coming and saw the wagon with the four men 
in it also coming. The horses were walking, and just as 
tliev got to the crossing they turned and as soon as she saw 
them turn to cross the track, she knew there was going to be 
a collision, so she just stopped where she was, perfectly 
still. She knew they could not possibly get by. She could 
not say how far away from the crossing the car was, but 
<die had seen them so often that she knew the wagon could 
not get by, and they were not hurrying, they were just walk¬ 
ing their horses. She was surprised to see it turn. She 
saw the car at the same time and they were so close. The 
car was running about at the usual speed and the team con¬ 
tinued on after it turned across the southbound track and 
kept on slowly across that track. When it got on to the 





northbound track the car was right on it. She had been 
living out there about ten years and was familiar with the 
running of the cars and had been a frequent passenger on 
the cars, coming and going in both directions. Having 
seen the cars so many times her impression was that the 
wagon could not possibly get across without being struck. 
1 here was nothing to obstruct the view of the driver of the 
wagon towards the car with which it collided at and before 
the time he turned on the track. There was a clear track 
there, and the wagon had no cover over it. 

This being the substance of the testimony in the case, the 
defendant prayed the court to instruct the jury to return a 
verdict for the defendant, which, however, was not done 
and it is solely upon this failure of the court to so instruct 
the jury that this appeal is predicated. 

It must be borne in mind in any consideration of the case 
that any testimony introduced before the jury with respect 
to the actions of the motorman after the plaintiff had put 
himself into a position of peril or after the accident became 
imminent, or with respect to the distance in which the car 
was or could have been stopped, or any warning or lack of 
warning on the part of the defendant was introduced by 
reason of the ruling of the court to which exception was 
noted and is covered by the stipulated objection and excep¬ 
tion with respect thereto. There was no proof tending to 
show any violation of any statutory or other regulation re¬ 
garding speed of cars at this point, nor was there indeed 
any such regulation. The accident occurred in an open 
country district, not upon a highway, but upon the private 
right of way of the Railroad Company and at a point which 
was shown to be nothing more than a private crossing over 
this right of way. Although the particular car in question 
was operated by electric power the case is in other respects 



to all intents and purposes that of a steam railway crossing 
in a country district. 

II. 

Errors. 

The appellant specifies the following errors in the ruling 
of the court below : 

1. In admitting testimony on behalf of the plaintiff, over 
the objection of counsel for the defendant, as to whether the 
motomian made any effort to avoid the collision after the 
plaintiff had gotten into a perilous situation, because the 
only negligence charged in the declaration is that the car 
was traveling with reckless speed; and because there is no 
charge of negligence in the declaration based upon the doc¬ 
trine of last clear chance. 

2. In refusing to direct a verdict for the defendant upon 
the whole evidence. 

III. 

Argument. 

Verdict Should Hcree Been Directed. 

The circumstances surrounding this occurrence are essen¬ 
tially and altogether distinct from the ordinarv collision 
upon the city streets and avenues between street cars and 
vehicles on the highways. Cases growing out of collisions 
of the latter character have been before this court in a num- 
l>er of instances and the rules of law applicable to them 
have been many times discussed and decided by this court, 
particularly in recent years. Such cases and such decisions, 
however, have little, if any, applicability to the case at bar 
for several reasons. In the first place, the railway tracks 
in this instance are built upon the Railroad Company's pri¬ 
vate right-of-way in Maryland, and not upon the public 
highway, and are of a form of construction quite similar, 
if not indeed identical, with the ordinary steam railroad con- 



struction through country districts. Tee rails are laid upon 
wooden crossties imbedded in stone ballast, the surface above 
the crossties not being filled in or paved, and such tracks, 
aside from the fact that they are not on the public highway, 
but upon private property, are totally unfitted for vehicular 
traffic. Along one side of this right of way of the Railroad 
Company runs a Maryland county road, which at the time 
of the accident had been macadamized, but was in very poor 
condition. As can be seen by the photographs in evi¬ 
dence, this road beyond the village of Chevy Chase, 
which is rather closely built up and settled as far north as 
Bradley Lane, runs through a country district which at the 
time of this accident, and even now, is very sparsely settled. 
Indeed upon this stretch of about two miles from Bradley 
Lane to Chevy Chase Lake, which is the terminus of the 
line, there are, with the exception of the Columbia Country 
Club and a girls’ school, which are on the west side of this 
road and quite a distance from it, scarcelv any houses at 
all. They could, in fact, be counted upon the fingers of one 
hand. East of this road and lying principally along the 
Brookville Road, which is about a half mile to the east and 
some distance from this road, there is a small settlement of 
a few houses called Otterbourne. the roadwavs of which were 
at the time of this accident, and still are, entirely unim¬ 
proved, being merely waste land and in wet weather mud- 
holes. The so-called Percy Street crossing, which was the 
point of the collision, was, as can be readily seen in the pho- 
referred to in the record, merely a cinder-covered 
improvised crossing over this railroad track filled in between 
the rails presumably by some of the residents of Otter- 
bourne for their convenience, just as they also had erected 
at that point a small box which they called a station, in 
which they could find shelter in bad weather while waiting 
for the cars which would stop at that point to let off and take 
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on passengers who might be there. This crossing, there¬ 
fore, so far as vehicles were concerned was merely a pri¬ 
vate affair having no legal status as a highway or crossing 
whatever. In the country beyond Chevy Chase, where the 
roadbed is upon the company’s private right-of-way and 
steam railroad construction is maintained, and in the neigh¬ 
borhood in which this accident occurred, the customary 
speed, as will be seen from the record, was about thirty 
miles an hour and perhaps at times greater. As in steam 
railroad and interurban practice there were no statutory or 
other municipal limitations upon the speed. Stations and 
stops were few and far between and there was even* reason 
why as fast a sj^eed as possible should l>e maintained con¬ 
sistent with the safety of passengers and certainly thirty 
miles an hour could not 1>e considered an unsafe speed for 
passenger transportation under such circumstances. Indeed 
it is common knowledge that railroad transportation over 
well constructed roadbeds is commonly and habitually much 
in excess of thirty miles an hour. There is, and was, not 
a cun e nor anv other obstruction to vision upon this line 
in the neighborhood of this accident for several miles. At 
the point where Snowden with his wagon attempted to cross 
the track a car could be seen approaching in either direction 
for a practically unlimited distance, as is perfectly apparent 
from the photographs in evidence. On the day of the acci¬ 
dent at 9 o’clock in the morning, in broad daylight, Snow¬ 
den. the plaintiff, with three other negro laborers was on 
his way from somewhere in the neighborhood of Bradley 
Lane with his dump wagon to a shed, somewhere 
east of the railroad tracks in the neighborhood of this so- 
called Percy Street crossing, which was being maintained 
by the contractor for whom he worked as a storage for ce¬ 
ment. He drove along this highway in a northerly direc¬ 
tion parallel to the railroad tracks for a considerable 




distance, the distance from Bradley Lane to the point of the 
accident, which is, perhaps, from a third to a half of a mile. 
1 he roadway along which he drove was to the west of the 
double tracks of the railway company and parallel with 
them. Between this roadway on which he was driving and 
the northbound track on which the car was running, and 
with which he collided, there was the southbound railway 
track and the usual space between the two tracks. Both 
he and the northbound car were traveling in the same direc¬ 
tion and down grade. When he came to this point where 
he could cross the tracks, and where they had been filled in 
with cinders, his horses were at a walking gait and he turned 
deliberately toward the tracks to make the crossing. A 
southbound car, which was approaching in the opposite di¬ 
rection, and which he was facing as he drove north, was 
coming up grade some little distance away, and as he turned 
toward the tracks, according to his own account and that 
of his witnesses, he looked and saw the northbound car ap¬ 
proaching from the direction of Bradley Lane from which 
he had come, at high speed, such: speed, in fact, that as 
he described it. “The Lord in heaven only knows how fast 
the car was going. It was a flying. * * * The car 

seemed like it was running itself. * * * The paper and 

everything was flying in the air, and he turned and looked 
at it (Snowden). His companions also were impressed 
by the speed of the approaching car for they variously de¬ 
scribed it as “Going at a terrific rate of speed; thirty or 
forty miles an hour and probably more than that” (Frank 
Duvall). “The car was going fast. * * * It was go¬ 

ing awful fast. He saw that l>efore Snowden turned; just 
as he started to turn; before he got on the track; when he 
started to turn” (Carmichael). “Going like hell” (Orri- 
son). In spite of this actual knowledge and appreciation 
of the speed of this approaching car and of the fact that it 
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was going down grade, as well as the fact, which he must 
have known, that it could not be stopped under such circum¬ 
stances in any short space, and in spite of the fact also that 
there was no apparent reason to suppose that it would stop 
or that there was anv occasion for it stopping, he deliber¬ 
ately chose to take the chance of crossing ahead of the car 
and whipped up his horses for that purpose and drove them 
across the southbound track and across the space between 
the tracks and on to the northbound track directly in the 
path of this rapidly approaching car, with the result which 
every one present, except the men in the wagon, knew and 
which they should have known, to be inevitable. Orrison, 
his own witness, appreciated this and saw when he turned 
on the track that he would certainly be hit, and Mrs. Harper 
knew and instinctively felt, when she saw him turn on to the 
tracks, that unless he stopped he would certainly* be struck 
by the car as the car could not possibly stop in its distance 
from the crossing. A more reckless, rash and foolhardy 
act can scarcely be imagined. Xo rational man could char¬ 
acterize such actions on the part of Snowden as other than 
negligent in the highest degree. Certainly no judicial mind 
could say that this was other than negligence and it is in¬ 
conceivable that any court could sanction the verdict of a 
jury which should find a plaintiff under such circumstances 
free from negligence. That Snowden's rash act in know¬ 
ingly driving upon the track and in front of this rapidly 
approaching car was the proximate cause of his injury 
would seem to be equally certain. He deliberately and 
knowingly persisted in his rash attempt to cross up to the 
verv moment of the collision. There is not the slightest inti¬ 
mation that he, at any time, attempted to stop or to avoid 
the consequences of his recklessness except by persisting in 
it and hurrying across the track when to do so would neces¬ 
sarily and inevitably bring disaster. There is not a word 
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from him or any other witness tending to show that he was 
deceived or misled by any action of the motorman or of 
the car. He had no right to suppose, and in fact he did not 
supi>ose that the car was going to stop or even slow up. He 
saw it coming at a terrific rate of speed, as he thought, but 
he does not pretend to say that he thought it was slowing 
down or that there was any reason for its changing its speed 
or even that the motorman could have stopped had he tried. 
He simply thought that the car was far enough away for 
him to go across before it reached him and even at that he 
appreciated that he would have to hurry in order to do so 
which was the reason for his whipping the horses. That his 
judgment, if judgment it can be characterized, was of the 
worst is shown by its disastrous consequences. Bearing 
in mind that the horses were walking, that they were the 
type of stolid, slow, quiet w ork horses, it was quite possible 
and, indeed, easy for Snowden to have pulled them up and 
stopped them within two or three steps at any time before 
driving on the northbound track and even after he had 
turned and had gotten on to the southbound track, and it is 
quite natural that the motorman should have assumed, and 
he had every right to assume, that this is just what Snowden 
would do. There was nothing in Snowden’s actions, up to 
the moment w hen he whipped the horses just as they entered 
on to the northbound track, to lead the motorman to believe 
that he was going to do such a rash thing as to attempt to 
cross in front of the car. There is no evidence that the 
motorman failed to do anything which he could have been 
expected to do. The evidence is uncontradicted and con¬ 
clusive that he rang his bell, set his emergency air brake and 
reversed his motor before the collision, and there is an en¬ 
tire absence of evidence that he could have brought the car 
to a stop sooner than he did. The only attempt on the part 
of the plaintiff to show that this was not the case was the 




intimation on the part of one of the plaintiff’s witnesses that 
the motorman had left his post and was back in the car 
before the actual crash came. Even had this been the case 
it does not follow, nor does it argue, that he had not set his 
emergency brake and reversed his car, which were the only 
things possible for him to do. The car would have come to 
a stop as quickly after these things had been done, whether 
or not the motorman was actually at his post or had his 
hands on the levers. Aside from this, however, the undis¬ 
puted fact that the motorman was himself injured by the 
crashing in of the front of the car completely destroys any 
such supjx)sition. And it should be noted that the plaintiffs 
witness Orrison himself testified in this connection that the 
motorman only went back into the car when he saw that 
the collision was unavoidable. 

So far as the matter of warning is concerned, in view of 
the undisputed fact that not only Snowden, but all the other 
men in the wagon saw the car approaching, and saw it ap¬ 
proaching at the high speed to which they testified, leaves 
the question, if there is any, whether the motorman sounded 
his gong before the accident without any significance in the 
case whatever. The sounding of the gong could have given 
them no more notice of the car’s approach than they had by 
seeing the car as it approached, and actually appreciating the 
speed at which it was running. On the other hand, there is 
no testimony whatever that the motorman did not ring his 
gong, but only that some of them did not hear it, whereas, 
most of the witnesses did actually hear the gong sounded, 
and sounded continuously. In fact, the case lacks com¬ 
pletely all the elements of proof of negligence, all the acts 
of omission and commission which are usually and com¬ 
monly found in this class of cases where the operator of the 
car or locomotive is charged with responsibility for a col¬ 
lision. The one charge of negligence in the declaration, as 



has been pointed out, is that the car was running at excessive 
speed and the facts proven are that it was running over the 
private right of way of the defendant company at the speed 
usual and customary at that point and not in violation of any 
rule, regulation or statute, and that at whatever speed it 
was running the plaintiff was fully aware of it in plenty 
of time to have kept out of its way by simply doing what 
any person of ordinary common sense and prudence would 
have done by remaining where he was, in a place of perfect 
safety. If he and his companions thought that the speed 
at which the car was approaching was excessive, there was 
all the more reason why Snowden should have avoided put¬ 
ting himself in its path. That Snowden did not take merely 
a casual and momentary glance at the approaching car, in 
which case it might have been argued that he did not appre¬ 
ciate or realize the speed at which it was moving (although 
this would have been no excuse) is shown by the fact that 
his observation of the approaching car was so close that he 
actually saw paper and other trash blown up and whirled 
around by the wind created by the fast moving car, as it 
approached. 

This cause of action arose in Maryland, and the substan¬ 
tive law of that State as interpreted by its Court of Appeals 
is applicable and must govern the case. It is respectfully 
submitted, therefore, that this court should and must follow 
the decisions of the Court of Appeals of Maryland, where 
they apply. 

An unbroken and consistent line of well considered au¬ 
thorities. beginning with the McNab case in 94 Maryland, 
has established in that State that there can be no recovery 
in cases such as this. These cases are so identical in prin¬ 
ciple and cover so completely every phase of this case that 
no argument can add to the reasoning of the Court of Ap¬ 
peals of Maryland in these opinions as applicable to the facts 
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in the case at bar. For the convenience of this court vve are 
therefore reproducing here these opinions in full. 

McXab, ct a\. y vs. United Railways & Electric Co. of 
Baltimore City, 94 Md., 719; 51 Atl., 421. (Court 
of Appeals of Maryland. March 6. 1902.) 

McSherry, C. J.: This is a negligence case. The suit 
was brought by Mrs. Ida C. McNab and her husband against 
the United Railways & Electric Company of Baltimore City 
to recover damages for an in jury sustained by Mrs. McNab. 
The injury' was caused by a car of the railway company col¬ 
liding with a vehicle driven by Mrs. McXab, and it occurred 
at a point where a public thoroughfare intersects and crosses 
the tracks of the appellee’s railway in Baltimore county. 
The case was taken from the jury by the trial court on the 
ground that the plaintiff had, by her own negligence, directly 
contributed to the injury which happened to her; and in 
ol>edience to the court’s instruction a verdict was rendered 
in favor of the comj>any. From the judgment entered there¬ 
on the pending apj>eal was taken, and the single question is, 
was the court l>elow right in withdrawing the case from the 
jury? 

The position taken by the appellee in this court as well 
as in the court below concedes that the railway company’s 
employes were guilty of negligence, and the contention is 
and was that there can l>e no recovery because Mrs. McNab, 
by her own negligence, contributed to the infliction of the 
injury which l>efell her. Contributory negligence is simply 
negligence, and is, like primary negligence, relative, and not 
absolute; and. being relative, it is dependent on the peculiar 
circumstances of each particular case. There are many acts 
which would not be negligent when done under some condi¬ 
tions, though the same acts, if done under different condi- 



tions, might be highly negligent; and this is equally true of 
contributory negligence. So, ultimately, in every case of 
this character, it becomes necessary to view the entire sur¬ 
roundings to determine whether either primary or contribu¬ 
tory negligence has l>een established. Woodlawn avenue, 
in Baltimore county, intersects at right angles the Frederick 
turnpike road. 1 he turnpike road runs east and west, and 
W oodlawn avenue, which is 60 feet wide, runs north and 
south. The tracks of the electric railway company are laid 
along the north side of the turnpike road. Cars going east- 
wardly that is, towards Baltimore city—run on the south 
track, or the track farthest away from the northern margin 
of the turnpike road. The regulations of the company re¬ 
quire that a gong shall be sounded by the motorman upon 
approaching this crossing. On the afternoon of July 29, 
1899, about 2.30, Mrs. McNab, in company with another 
lady, was driving in an open phaeton along the center cf 
Woodlawn avenue southwardly towards the Frederick turn¬ 
pike road, and therefore towards the car tracks. These 
tracks are built like the tracks of a steam railway. The 
inil is a T rail spiked to cross-ties, and the roadbed is bal¬ 
lasted \\ ith broken stone. The construction out in the open 
country, where this accident happened, is altogether different 
from that upon the city streets, where flat rails are used, 
and where no cross-ties are visible. The rate of speed at 
which the cars run in the country is from 20 to 25 miles an 
hour, whilst that permitted in the city is very much less. 
The danger of collision with a car is far more imminent 
when crossing these tracks in the country than it is when 
dri\ ing over or along street railway tracks in a city; and this 
is so because of the difference in the speed of the cars and 
in the construction of the roadbed. As Mrs. McNab ap¬ 
proached the tracks, her horse was in a trot. She slowed 
down, but did not come to a stop. She looked to see if a 




car was approaching from Baltimore (that would be a car 
going westwardly on the north track, or the track nearest 
to her.) Seeing no car on that track, and hearing no gong 
sounded, she drove forward, and when her horse got in 
the space between the north and south set of tracks, she saw 
a car approaching at a high rate of speed on the south track, 
going towards Baltimore, and not more than 40 feet distant 
from her. The horse she was driving was perfectly gentle, 
and accustomed to cars. The place the plaintiff was in 
when she saw the approaching car was a place of safety 
so far as any danger from the car was concerned. Instead 
of stopping or backing the horse, or turning its head aside, 
so as to let the car pass entirely clear of the horse, she gave 
the horse a stroke with the whip that she carried, and at¬ 
tempted to cross the south track in advance of the car, then 
rapidly moving towards her on that same track. The horse 
got across, but the car struck the rear wheels of the carriage, 
and threw both occupants out iux>n the turnpike road, con¬ 
siderably bruising and hurting Mrs. McNab. Upon cross- 
examination Mrs. McNab was asked whether the mare she 
was driving was afraid of the cars, and she answered, “Not 
at all, and she is not afraid yet.” She was also asked, “You 
knew the cars could pass her without her being afraid?” 
and her reply was, “Yes, sir.” The following question was 
then put to her: “Then there was nothing, as far as the 
mare’s nervousness was concerned, which would prevent 
you pulling her back, and letting the car pass in front?” 
and her answer was, “Nothing at all; only T never back if I 
can go forward.” It is perfectly obvious from the plaintiff’s 
own testimony that when she saw the approaching car she 
was in a place of safety; that by staying for a moment 
where she then was she would not have incurred any risk 
of injury, either from the car or from the frightening of her 
horse; that there was no reason whatever for her not stop- 



25 


ping, or not remaining in that place of safety, other than 
her indisposition to back if she could go forward; and that 
she deliberately went forward in the face of an imminent 
and apparent danger because she thought she could get 
across the south track before the car running on that track 
reached the point at which she was crossing. This was 
sheer recklessness. No matter how negligent the company ! s 
servants may have been in failing to give signals or warn¬ 
ings of the approach of the car to the crossing, Mrs. McNab, 
after she saw the danger of leaving a place of safety and 
of attemping to cross directly in front of the rapidly moving 
car, was, when she drove forward, equally guilty of negli¬ 
gence, which immediately contributed to the infliction of the 
injury which she sustained; and that contributory negli¬ 
gence is a bar to a recovery on her part. Railroad Co. vs. 
Holden (Md.), 49 Atl., 625; State vs. Baltimore & O. R. 
Co., 73 Md., 374, 21 Atl., 62, 11 L. R. A., 442; Railroad 
Co. vs. Hogeland, 66 Md., 149, 7 Atl., 105, 59 Am. Rep., 
159. 

But it has been suggested that, however this might be 
had the collision occurred at the intersection of a steam rail¬ 
road track and a public highway, it can not be the law of 
this case, because the injury was inflicted by an electric rail¬ 
way car; and the cases of Railroad Co. vs. Kehoe, 83 Md., 
435, 35 Atl., 90; Cooke vs. Traction Co., 80 Md., 551, 31 
Atl., 327; Railway Co. vs. McKewen, 80 Md., 593, 31 Atl., 
797,—have been cited to sustain supposed distinction. It is 
not because of a difference in the motive power employed 
upon a steam and an electric railway, but because of other 
circumstances, that acts which would be regarded as acts 
of contributory negligence in the one instance would not be 
so treated in the other. It is far more dangerous to attempt 
to cross in advance of a car moving at a righ rate of speed, 
whether propelled by steam or electricity, than to make a 
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iike attempt when the car is moving along the streets of a 
city at a very moderate rate of speed. The difference in the 
method of the construction of the tracks in the country from 
that in the city, the very marked difference in the speed 
attained in the one locality from that tolerated in the other, 
tilt adaptation of city streets to the uses of pedestrians and 
vehicles of all kinds as well as to the cars, are all circum¬ 
stances, wholly apart from what the motive power propel¬ 
ling the cars may l>e, which must be considered in determin¬ 
ing whether a given act is or is not an act of contributory 
negligence. Thus to drive across a street car track at the 
intersection of two streets in a city, where the rails are flat 
and offer no resistance, might not be an act of contributory 
negligence, even though an approaching car going at the rate 
of six miles an hour, but required to stop or slow r up on the 
near side of the intersected street, were but 40 feet distant; 
but to make the same attempt in the country, where T rails 
themselves interpose obstructions, and where the car is run¬ 
ning at the same high rate of speed which cars propelled* 
by steam attain, would lx? just as clearly an act of contribu¬ 
tory negligence as it would be were the car being moved 
by steam power instead of by electricity. A car making 
6 miles an hour can be slowed or stopj)ed much more prompt¬ 
ly than when making 25 miles an hour, and this circumstance 
is of considerable importance in determining whether an 
attempt to cross in front of it is an act of contributory 
negligence. It is the relation which the act done bears to the 
final result in the light of all the attendant circumstances 
that determines whether the act so done is or is not one of 
negligence or of contributor}* negligence. We do not deem 
it necessary to quote ad judged cases, much less to go outside 
of our own reports to cite decisions, on this question of con¬ 
tributory negligence. Upon the most obvious principles 
the conduct of Mrs. McNab, as testified to by herself, shows 
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such a clear case of contributory negligence that there is no 
room to dispute its existence if the accident had happened 
at a steam railroad crossing. T. he conditions as to con¬ 
struction, location, and speed and the danger incident to 
crossing the tracks being precisely the same in this instance 
as they would have been had the motive power been steam, 
the legal principles defining contributory negligence can not 
be different merely because the motive power was electricity. 
^ he cases cited above distinguish between a street railway 
in a city and a steam railway in the country; but they do not 
justify the pushing of that distinction to the extent of hold¬ 
ing that there is such a difference between an electric railway 
in the country and a steam railway as to change what would 
be contributory negligence as respects the latter into non- 
contributory negligence or due care as respects the former. 

There is nothing in the suggestion that, even though Mrs. 
McNab was herself guilty of negligence, the company's 
servants were blamable, because they made no effort to avoid 
the consequences of her negligence. And there is nothing 
in the suggestion because the last act of negligence was 
committed by Mrs. McNab. The doctrine here invoked 
presupposes that the company’s employes knew, or by the 
use of due care could have known, the peril in which the 
injured party had, by her own negligence, placed herself: 
and that they either knew or could have known of that peril 
in time to avert the injury. Railroad Co. vs. Kehoe, 83 Md., 
424, 35 Atl., 90. When the motorman saw (and we may 
presume that he did see, because he could have seen) that 
Mrs. McNab was in a place of safety, he was under no 
obligation to assume that she would deliberately leave that 
place, and drive into the jaws of danger. As said by this 
court in Neubeur’s Case: “But it was not the duty of those 
in charge of the train to anticipate the conduct of the plain¬ 
tiff, and, because they saw him approach the crossing, to 
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conclude that he would attempt to cross in advance of the 
train. On the contrary, they were, or would have been, 
fully justified in supposing that he would not venture to 
cross until after the passage of the train.” 62 Md., 401. 
There is not the faintest gleam of evidence to show that the 
motorman could have stopped the car or checked its speed, 
sc as to avoid the collision, after Mrs. McNab drove upon 
the track on which the car was moving. The doctrine is only 
applicable when the company’s negligence in not avoiding 
the consequences of the plaintiff’s negligence is the last negli¬ 
gent act. It can never be invoked when the plaintiff’s own 
act is the final negligent act. 

As we find no error in the instruction given to the jury, 
the judgment must be affirmed with costs, and it is so or¬ 
dered. Judgment affirmed, with costs. 

State, to Use of Meidling et al., vs. United Rys. & 
Electric Co. of Baltimore. 97 Md., 73; 54 Atl., 
612. (Court of Appeals of Maryland. April 1, 
1903.) 

Fowler, /. This is an action to recover damages for the 
use of the widow and infant children of John Meidling, 
who was fatally injured by one of the cars of the United 
Railways & Electric Company of Baltimore at the inter¬ 
section of First avenue and Fifteenth street. At the close 
of the plaintiff’s testimony the court, at the instance of the 
defendant, withdrew the case from the jury on the ground 
that by the undisputed evidence in the cause the negligence 
of the deceased directly contributed to the accident which 
caused his death. The single question presented by this 
appeal is whether there was error committed in giving the 
instruction just mentioned. 
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It appears from the evidence that the deceased, together 
with a companion, Mrs. Plitts, was, on the evening of the 
7th February, 1901, after dark, between 7 and 8 o’clock, 
driving along First avenue, which is a public thoroughfare. 
They were driving west approaching Baltimore, and had 
reached Fifteenth street, on which the tracks of the defen¬ 
dant company are laid. At this crossing the view in both 
directions on Fifteenth street is unobstructed, and an ap¬ 
proaching car could be seen by persons on First avenue 
before going upon the tracks of the railway. Indeed, the 
evidence is clear and uncontradicted that both the deceased 
and his companion saw the car before attempting to cross. 
Mrs. Plitts testified as follows: “I saw the car. It looked 
like it was squares away. We could see it plainly, which 
we did see, and we had plenty of time to cross, and we made 
no effort to hurry, or anything else, because it was time 
enough to cross, because the car was over two squares off. 
He got up, and looked out the sides of the wagon. It had 
no curtains on it. He raised himself, and looked both ways, 
and I looked myself.” It also appears from the evidence 
that the railroad on Fifteenth street was a T-rail construc¬ 
tion, and that the way called Fifteenth street runs through 
the open fields, and was not a thoroughfare. From the 
corner where the accident occurred there was a clear and 
unobstructed view for two blocks up Fifteenth street, from 
whence the car was approaching; and the headlight was 
burning full. There were only two other witnesses who 
saw the accident, and their testimony substantially agrees 
with that of Mrs. Plitts. 

Can there be any doubt, under the state of case here pre¬ 
sented, that the unfortunate man who was killed was guilty 
of gross contributory negligence under the decision of this 
court applicable to electric railroads in the open country? 
In McNab v. United Rys. Co., 94 Md. 719, 51 Atl. 421, 




we said: “The construction out in the open country, where 
this accident happened, is altogether different from that upon 
the streets, where flat rails are used, and where no cross¬ 
ties are visible. The rate of speed at which cars run in the 
country is from twenty to twenty-five miles an hour, whilst 
that permitted in the city is very much less. The danger 
of collision with a car is more imminent when crossing 
these tracks in the country than it is when driving over or 
along street railway tracks in a city.” Again: “The con¬ 
ditions as to construction, location, and speed, and the 
danger incident to crossing the tracks being precisely the 
same in this instance as they would have been had the 
motive power been steam, the legal principles defining con¬ 
tributory negligence can not be different merely because 
the motive power was electricity.” If we applied to the 
situation in the McXab Case the rule which governs and 
defines the character of care which must be observed in 
approaching a steam railway, it would seem to follow that 
the same rule is applicable here. The conditions are sub¬ 
stantially similar. Here, as there, we have an electric rail¬ 
way running through the open country, with a T-rail con¬ 
struction. It is evident from all the evidence that we have 
here, as there, a rapidly approaching car in the sight of the 
traveler, who, in spite of the fact that he saw it, drove leis¬ 
urely on the track, and was run over and killed. It is con¬ 
ceded, of course, that the defendant was negligent in fail¬ 
ing, perhaps, to give signals, and in running at a higher 
rate of speed than was allowable; but under all the authori¬ 
ties such negligence of the defendant does not palliate or 
excuse the negligence of the plaintiff. Thus, in McNab’s 
Case, it is said: “No matter how negligent the company’s 
servants may have been in failing to give signals or warn¬ 
ings of the approach of the car to the crossing. Mrs. McNab, 
after she saw the danger of leaving a place of safety, and 



31 


of attempting to cross directly in front of the rapidly mov¬ 
ing car, was, when she drove forward, equally guilty of 
negligence which immediately contributed to the infliction 
of the injury which she sustained; and that contributory 
negligence is a bar to a recovery on her part.” The testi- * 
mony is that when the deceased and his companion first 
saw the car it was from a half block to two or three or 
several blocks, or, as Mrs. Plitts said, “squares away,” and 
it does not appear that they again looked before attempting 
to cross. This certainly, under the circumstances of this 
case, was negligence. It was held by the Supreme Court 
of Pennsylvania in Keenan v. Union Traction Co., 202 
Pa. 107, 51 Atl. 742, 58 L. R. A. 217, that it is contributory 
negligence, when attempting to drive across the tracks of 
an electric railroad, even in the country, where, at a dis¬ 
tance of 35 feet from» the track, one can look along the 
track 300 feet, and, seeing no car coming, walks his horse 
across the track without again looking for a car. It was 
held to be his duty to continue to look until the track is 
reached. In the course of the opinion Brown, J., said: 
“But his misfortune is that he was careful but for an instant, 
when he should have continued to be watchful until the 
track—the real point of danger—was reached. If he had 
continued to look, he could have seen the car, just as those 
within saw his team 100 feet in front of it, when the horse 
was on or approaching the track. It is not conceivable 
that the plaintiff could not have avoided the collision if he 
had continued to look.” Now, if the injured person in the 
case just cited, who did not see the car when he looked, 
was guilty of negligence because he drove on the track 
without continuing to look, it seems to us for a still stronger 
reason must the deceased in this case be held negligent, 
for, with his eyes open, and after seeing the car approach- 
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ing, he attempted to cross, as described by the witnesses, in 
a slow trot, without in the least hastening his speed. 

The danger of adopting a rule which permits the traveler, 
when he sees a car rapidly approaching, especially at night, 
to make a nice mathematical calculation as to whether he 
can with safety drive over the track before the car reaches 
the crossing, is illustrated by the facts of this case. One 
of the witnesses thought the car was squares away, and 
another only half a square distant, as the deceased and Mrs. 
Plitts approached the crossing. If the calculation made by 
the deceased had l>een correct, he would doubtless have 
crossed in safety: but his calculation, as often happens, when 
calculations are made in the dark, was fatally erroneous. 
The onlv safety, under such circumstances as we have in 
this case, is for the traveler to adhere to the rule which, as 
we have seen, was adopted by the Supreme Court of Penn¬ 
sylvania in Keenan v. Union Traction Co., supra, rather 
than that which was advocated by counsel for appellants, 
which allows the traveler to make a rapid calculation in the 
dark, and holds the railway company responsible for the 
damage resulting from errors committed by the calculator. 

It was contended that the deceased had a right to suppose 
there was no danger in crossing, because there was a signal 
at First avenue, which, if obeyed by the employees of the 
defendant, would have required the car to stop there. But 
there is no evidence in the case that the deceased was misled 
by this light, or that, relying upon it. he believed he could 
cross in safety. Indeed, there is no evidence that he saw 
the red light signal, or knew what it meant. Mrs. Plitts 
says there was a big red light at the crossing, but what it 
signified she did not know, or, if she knew, she does not 
tell us. We can not assume that the deceased saw this red 
light, and then assume that he knew what it signified, and 
further assume that he was thereby misled and deceived. 




F rom what we have said it will be seen that we entirely 
agree with the ruling of the learned judge below in taking 
the case from the jury by reason of the contributory negli¬ 
gence of the deceased, John Meidling. 

Judgment affirmed. 

Heving vs. United Rys. & Electric Co. of Baltimore 
100 Md. 281; 59 Atl. 667. (Court of Appeals 
of Maryland. Jan. 12, 1905.) 

Fowler, J . Caroline Heving brought this suit against 
the l nited Railways & Electric Company of Baltimore 
City to recover damages for serious bodily injury which 
she suffered while driving her milk wagon on one of the 
streets of Baltimore City. The facts as they appear in the 
record are: That between 5 :30 and 6 o’clock on the morn- 
ing of December 13, 1902, the plaintiff was driving up 
Columbia avenue to Cross street, and up Cross street to 
Sharp street. That, as she came to the comer of Sharp and 
Cross streets, she looked up both sides, but she didn’t see 
the car coming, and she hurried up as quick as she could, 
and the car struck the rear end of the wagon. That when 
she looked the second time the car was a good ways from 
her. She couldn’t tell how far. but it was closer to Ham¬ 
burg street than to Cross street. That she hurried over as 
quickly as she could. “She tried her best, but she couldn’t 
get over. The wagon was smashed completely to pieces, 
and she was knocked senseless.’’ On cross-examination 
the plaintiff testified that when she arrived at the comer of 
Sharp and Cross streets she looked in both directions, up 
and down Sharp street, on which the cars ran, and, seeing 
no car, she proceeded to cross the track. But she testified 
that before crossing she looked again, and, in spite of the 
fact that she saw the car coming, she hurried and tried to 
get across before the car could get to the crossing. 



In our opinion, this is a clear case of contributory negli¬ 
gence. It is apparent from all the evidence that the car 
must have been a very short distance from the corner when 
the plaintiff, with a reckless disregard of her safety, or, 
perhaps more likely, a want of appreciation of her danger, 
drove directly on the track in front of the car. Nor is 
there any evidence to show that after the mtorman saw her 
in a place of danger, or could have so seen her by the exer¬ 
cise of any—even the greatest—degree of care, he could 
have stopped the car in time to avoid the collision. 

As has often been said, the defense of contributory negli¬ 
gence admits some degree of negligence on the part of the 
defendant. But in this case the defendant does not appear 
to have been at fault, and the court so instructed the jury, 
by granting defendant's first prayer, by which they were 
told that there was no legally sufficient evidence of negli¬ 
gence on the part of the defendant. But if we should as¬ 
sume there was some such evidence which ought to have 
gone to the jury, still, if the plaintiff was guilty of con¬ 
tributory negligence, the question of negligence vel non on 
the part of the defendant becomes immaterial, for, if there 
was no negligence on its part, there can be no recovery-, and, 
if there was, the same result would follow, because of the 
plaintiff’s contributory negligence. But as we have seen, 
her own testimony was sufficient to justify a verdict and 
judgment for the defendant. She was asked this question, 
“You looked, and you saw the car coming, and, instead of 
stopping and waiting, you hurried and drove right on the 
track?” And she answered. “Yes, sir.” We do not deem 
it necessary to apply to the facts of this case the well-settled 
principles so frequently announced by us. It is only one 
more case where the injury was caused by an error of 
judgment. The plaintiff can hardly be supposed to have 
been so reckless or to have had so little judgment as to 




have attempted to cross when the car was so close to the 
crossing as it proved in fact to be. As was said in Thomas 
v. Pass. Ry. Co., 132 Pa. 505, 19 Atl. 286, “She would 
seem to have taken the chances and assumed the risk,” or, 
as we said in Meidling’s Case, 97 Md. 77, 54 Atl. 612. If 
the calculation the plaintiff made in regard to the distance 
the car was from the crossing had been correct, she doubt¬ 
less would not have been injured, but she was in error, and 
she ought to have known she was likely to make a mistake 
in this respect, because the accident happened on a dark, 
foggy morning in the middle of December. But upon the 
whole case it would appear as though the plaintiff was run¬ 
ning a race with the defendant’s car, and it was her mis¬ 
fortune that she and the car arrived at the crossing at the 
same time. In this connection, it must not be forgotten 
that, assuming (and there is no proof of it) that the motor- 
man saw the plaintiff just before she drove on the track, 
lie had a right to assume she would stop in a place of safety. 

Being of opinion the case was properly withdrawn from 
the jury, the judgment will be affirmed. 

Judgment affirmed, with costs. 

« 

Hattcher vs. McDermot. 103 Md. 78; 63 Atl. 214 
(Court of Appeals of Maryland. Feb. 13, 1906.) 

Boyd, J. The appellant sued the appellee for injuries 
u ta ned him in a collision between one of the defen¬ 
dant's cars and the plaintiff’s milk wagon on what is known 
as the Beltsville Crossing, where the City & Suburban Rail¬ 
way of \\ ashington crosses a public road, which was form¬ 
erly the Washington & Baltimore Turnpike. The plaintiff 
was returning from the City of Washington to his home 
in Prince George’s county in a milk wagon drawn by two 
horses about 9 o’clock at night. The night was dark, it 
was snowing, and the side curtains to the wagon were 
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down. The plaintiff was familiar with the crossing, going 
daily to \Y ashington over the public road, and also with the 
running of the electric cars, which ran regularly one hour 
apart on schedule time. There was only a single track 
over the crossing, and the track and public road formed an 
acute angle. As the plaintiff approached the crossing he 
stopped his wagon at a point on the public road 130 feet 
“from the farther rail of said railroad,” looked, and listened. 
“At the same time the regular scheduled car came by, going 
from Washington city to Laurel.” As soon as the scheduled 
car cleared the crossing he remarked to his servant, who 
was with him, “Now, Johnson, we are safe,” and started 
to cross over, but another car coming from the same direc¬ 
tion struck his wagon and caused the injuries complained 
of. At the conclusion of the plaintiff’s testimony the court 
granted a prayer instructing the jury that there was no 
legally sufficient evidence upon which they could base a 
verdict for the plaintiff and their verdict must be for the 
defendant. Judgment was entered on the verdict rendered 
in pursuance of that instruction, and from that judgment 
this appeal was taken. 

The bill of exceptions states that the court granted the 
instruction because the plaintiff was guilty of contributory 
negligence. The prayer is not in the form that should be 
used to properly present that question, but, inasmuch as 
the record shows that the case was taken from the jury on 
that ground, and especially in view of the conclusion we 
have reached, it will not be necessary to discuss the mere 
form of the instruction given. We have, for the most part, 
purposely confined the above statement of facts to a de¬ 
scription of the locus in quo, and to the manner in which 
the plaintiff was injured, as it will be better to state the 
details of the evidence in connection with the consideration 
of the two questions involved: (1) What evidence, if any, 
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is there of negligence on the part of the defendant? and (2) 
was the plaintiff guilty of contributory negligence? 

1. It is contended that the defendant was negligent in 
running an extra car, at a high speed, so close to the regular, 
scheduled car, over a public crossing. The evidence tends 
to show that the second one reached the crossing about 14 
seconds behind the first car. The fact that the one which 
caused the injury complained of was not being run on 
scheduled time, but was an extra, is not evidence of negli¬ 
gence on the part of the defendant, and did not relieve the 
plaintiff from using due and ordinary care in approaching 
the crossing. In An. & Balt. Short Line R. R. Co. v. 
Pumphrey, 72 Md., 82, 19 Atl., 8, it was said: “There is 
no principle of law which precludes a railroad company 
from sending extra trains or engines over its road whenever 
the necessities of its business may require. Most assuredly 
it is not negligence to do so. There is nothing, then, in 
this circumstance from which negligence can be properly 
inferred. That being the law in reference to steam rail¬ 
roads, upon which trains are usually made up of a number 
of cars, to which other cars can be added when required, it is 
even [morel applicable to electric railways running through 
the country, as circumstances may often arise which require 
extra cars to accommodate the public, especially in case of 
a suburban railway, such as this, near a large city. Nor is 
there anything in the record to show that it was negligence 
to run the extra car as close to the other as this was— 
about 14 seconds apart. On a single-track railway it may 
be necessary that they be close, in order to pass those com¬ 
ing from the opposite direction without unnecessary delay, 
so that both can occupy a switch or siding at the same time. 
A period of 14 seconds is apt to strike us as a verv short 
time, yet considerable space can be covered in that time bv 
an electric car moving at such speed as is usual in the cotin- 




try. The plaintiff himself drove about 130 feet, going “in 
a rapid walk, almost a trot,” in that period of time. We 
are not now considering a case in which a passenger was 
injured by reason of the too great speed or proximity of 
the rear car to the other, but the appellant’s theory is that 
he had the right to assume that another car would not pass 
over the crossing so soon after the first had passed. That 
assumption was an unfortunate one for the plaintiff, but 
was not justified by the law or by the facts, which are 
familiar to all observing persons living or accustomed to 
l)cing in the neighlx>rhood of an electric railway, situated 
as this is. Indeed, it does not even appear in the record 
that the plaintiff did not know that extra cars were at times 
run, but only that “he thought there was no other car com¬ 
ing and went ahead.” So. without pursuing this inquiry 
further, it is clear that the defendant was not guilty of 
negligence by reason of the facts we have been considering, 
especially when taken in connection with the opportunity 
the public using that crossing has to discover the approach 
of cars, which will be more particularly noticed in another 
branch of this opinion. The record does show that neither 
the plaintiff nor his servant who was with him in the 
wagon “heard any gong” until the car struck the wagon, 
when it was rung three times. There are many cases in 
this state and elsewhere holding that it is negligence on 
the part of railroad companies to fail to give proper warn¬ 
ing of the approach of their trains to public highways or 
thoroughfare crossings. The character and time of the 
warning required may depend upon circumstances, such 
as the speed of the train, conditions at the crossing, etc. 
Many of those cases have arisen in connection with steam 
railroads, but electric railway car* must also be run in a 
reasonable way, and should give some signal when ap¬ 
proaching public crossings. There was no evidence ex- 




cepting that of the plaintiff and his servant on the subject, 
and hence their failure to hear the gong, with the oppor¬ 
tunity they had to hear it, if rung, might have been, under 
the distinction made in North. Cent. Ry. Co. vs. Gilmore, 
100 Md., 404, 60 Atl., 19, some evidence of negligence on 
the part of the defendant, if no warning of the approach 
of the car was given in some other way. But the mere fact 
that the gong was not rung would not be sufficient for it 
might l)e that of a whistle, such as is now frequently, if not 
generally, used on suburban and country electric cars mav 
have l>een sounded, or other sufficient signal given, instead 
of using a gong. In the absence of some proof on that 
subject, and the record discloses none, the court might very 
properly have declined to submit the case to the jury for 
want of e\ idence ot negligence on the part of the defendant; 
for it was incuml>ent on the plaintiff to establish such negli¬ 
gence, which could not properly be done by simply showing 
that no gong was heard, without some evidence that no other 
sufficient warning was given. 

2. But we are of the opinion that the plaintiff’s testimony 
disclosed such contributory negligence on his part as pre¬ 
cluded a reco\ erv. \\ e have seen that he stopped his wagon 
130 feet from the crossing, and there looked and listened. 
The point where he stopped “was at or near the end of a 
high bank, which prevented him from seeing more than 
about 250 feet of the track from said crossing in the 
direction of Washington City,’* but the record goes on to 
state “that, as he approached said crossing, said sight of 
track lengthened near said crossing and extended probablv 
half a mile.” There is nothing in the record to support 
the suggestion of appellant s counsel that he could not have 
seen that distance on the night of the accident; but, on the 
contrary, he was explaining the conditions as they existed 
at that time. It certainly can not be inferred from anything 
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the plaintiff said that he could not have seen an electric 
car, if lighted in the usual way (and he did not say this 
one was not), a much greater distance than 250 feet, if he 
had looked. As soon as the first car cleared the crossing, 
plaintiff struck his horses with a whip, and they went toward 
the crossing “in a rapid walk, almost a trot/’ Plaintiff 
did not again stop, but “looking in front of his wagon” 
(which was in the opposite direction from the approaching 
car), drove on the track. When the horses were on the 
track the servant called out: “My God! a car is coming.” 
u hereupon plaintiff struck the horses with his whip. They 
sprang forward, and cleared the track, but the car “struck 
the hind part of his wagon,” threw it over and demolished 
it. causing the injuries to the plaintiff. On cross-examina¬ 
tion he said that he did not get up from his seat and 
look to the right around the curtain when he stopped. He 
looked directly ahead at the crossing. The car passed al¬ 
most instantly. lie thought there was no other car coming 
and went ahead. ’ It is thus shown by the plaintiff’s own 
testimony, as well as that of his companion, that he did 
not stop, excepting at the point 130 feet from the crossing, 
from which he could only get a view of 250 feet, and after 
the first car passed over the crossing he traveled the 130 
feet, did not look in any direction excepting “directly 
ahead at the crossing,” and did not say that he even listened, 
to ascertain whether another car was coming. He had a 
view of about half a mile down the track in the direction 
from which the car was coming, but, assuming there was 
no other coming, went ahead and drove upon the track in 
front of the second car. The least diligence would have 
enabled him to see it coming, and he could probably have 
heard it if he had listened, as any one ought to do before 
crossing a track. He doe< not show by his testimonv that 
there was not the usual headlight in front, or that the lights 



in uie car v\eie out, and cenaimy there can be no presump¬ 
tion mat uie lights were not burning, especially in an electric 
car wincn usually stops when die lights go out, as die cur- 
lent is on the wire, it is simply another oi the unrortunate 
cases that sometimes get into court, in which persons are 
shown to be seriously injured by taking too much for 
gi anted, instead ot using dieir senses for their protection. 
It is dilhcult to understand how he could have tailed to see 
the light from the car beiore he attemped to cross, as he and 
it were going in the same general direction, by reason of die 
acute angle made at die crossing, unless he was guilty of 
gross negligence, amounting to recklessness. The case dif¬ 
fers altogether from some of those cited where safety gates 
at crossings were raised and treated by the courts as invi¬ 
tations for the traveling public to go upon the tracks. From 
what we have already said it will be seen that the fact that 
the regular car had just passed can not be regarded as such 
invitation to cross, and there is nothing else in the record 
that could furnish any foundation for such contention. 

1 here being nothing to show that the motorman could have 
avoided the accident after discovering the plaintiff in a 
perilous position, it is unnecessary to discuss that feature 
which often enters into this class of cases. If the motor- 
man saw him before he drove on the track, he had no cause 
to assume or fear that he would thus drive on the track in 
reckless disregard of his own safety. As the principles ap¬ 
plicable to such cases are so well settled and have been so 
frequently applied by this court, we will not further pro¬ 
long this opinion by citing other decisions rendered by us 
or other courts. From the facts disclosed in the record we 
are of opinion that the plaintiff failed to establish such 
negligence on the part of the defendant as would entitle him 
to recover; but, if we had reached a different conclusion as 
to that, the plaintiff would still l>e precluded from recover- 
ing by reason of his own negligence. 




Judgment affirmed; the api>eilant to pay the costs. 

Phillips vs. Washington & R. Ry. Co. of Mont¬ 
gomery County, 104 Md., 455; 65 Atl., 422. 
(Court of Appeals of Maryland, Dec. 19, 1906 .) 

McSherry, C . J.: This is a personal injury case, and 
there is but one question raised on the record. At the con¬ 
clusion of the testimony the trial court granted an instruc¬ 
tion which directed the jury to return a verdict in favor 
of the defendant on the ground that the plaintiff had been 
guilty of contributory negligence. Was that ruling right? 
All the other prayers presented by both sides were rejected, 
but, inasmuch as they are not included in the only bill of 
exceptions contained in the transcript, they will not be al¬ 
luded to, even though they have l>een appended to the record 
and have been printed therein immediately after, but not as 
a part of, the bill of exceptions. 

The W ashington & Rockville Electric Railway runs from 
W ashington to Rockville. For some portion of its route it 
occupies a part of the roadbed of a public road which was 
formerly a turnpike road. At the place where the accident 
occurred, and for some distance on either side of that spot, 
the electric roadbed occupies from 10 to 15 feet in width of 
the upper or eastern side of the old turnpike road. Xo plat 
of the locality appears in the record, and the description of 
the surrounding topography is very confused and imper¬ 
fect. Going from Rockville towards Washington on the 
turnpike road, the railroad at and along the scene of the 
accident is upon one's left hand; that is, upon the left-hand 
margin of the turnpike road. At a point described as 
Lochte’s shop, nearer to Rockville than the place of the 
accident, there is a long siding used to enable cars going in 
opposite directions on the single track of the electric road 
to pass. Farther down towards Washington is Walsh’s 




crossing, a road or way leading from the upper or eastein 
side ot the turnpike road to Walsh s residence and to Chevy 
Chase Circle, a thickly settled suburban settlement not far 
distant from Washington. A car going from Rockville to 
W ashington, after rounding a curve at Lochte’s shop and 
reaching W iison s store, can be seen from Walsh’s crossing 
on looking towards Rockville for a distance of 300 yards 
before it gets to the crossing. On the 12th of August 1903, 
Phillips, the appellant, was engaged in making hay on the 
farm of Dr. .Walsh near the crossing. The car from Rock¬ 
ville to W ashington was due at the siding at 2 o’clock, and 
was not in the habit of leaving the siding until the arrival 
of the car from Washington to Rockville, which w^as like¬ 
wise due at the same hour. The appellant, who lived in the 
vicinity of the siding and was familiar w’ith the running of 
the cars, left his home shortly before 2 o’clock, p. m., to go 
to W alsh’s held. He rode from his home sidewise on his 
horse, in his shirt sleeves with a pitch fork on his back. 
The direction he went along the turnpike was towards 
Washington. Both of his legs were on the right-hand side 
of the horse, and his back was consequently towards the 
railway track. >He was proceeding in a line parallel to the 
railway. When he reached Walsh’s crossing he turned to 
the left, and this brought his horse face to face with the 
railway tracks. He w r as then between 10 and 15 feet distant 
from the tracks. He could have seen, according to one 
statement in the record, 900 feet up the track towards Rock¬ 
ville, and according to another statement 450 feet in the 
same direction, at the moment he turned to his left to go 
over the crossing. He says he slightly halted his horse, and 
looked in both directions, but saw no car approaching from 
either Rockville or Washington. He then proceeded to 
cross the track, and, after he and his horse had gotten nearly 
over, the car from Rockville struck the horse on the left 
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mndquarter, ana threw nor^e and ruler against a trolley 
pole, injuring ootn. me uieory upon vvlncii the court be- 
low acteu, in granting uie prayer to which exception n> 
taken, assumed iliat mere was evidence tending to prove 
some negligence on tile part oi die railway company, since 
it demed the appellant a right to recover because he had been 
gunty oi contributory negligence; and diere can be no con¬ 
tributory negligence where diere lias been no primary neg¬ 
ligence on the part oi the defendant. We need not, diere- 
fore, inquire whether the railway company was guilty of 
negligence on the occasion in question; nor need we review 
the evidence tending to establish such negligence, for the 
existence of negligence is implied as a postulate in the 
granted instruction. On the facts stated, was there such a 
clear, decisive, and prominent act on the part of die appel¬ 
lant as in law amounted to contributory negligence? Do 
the facts leave no room for ordinary minds to differ in re¬ 
spect to the conclusion to be drawn from them? 

If the approaching car could have been seen by die ap¬ 
pellant in time to avoid the collision had he looked in the 
direction it was moving, and he says he did not see it, then 
it follows that he did not see it solely because he did not 
look, notwidistanding he says he did look, unless it is shown 
that his eyesight was so defective that it was impossible, 
by reason of that fact, for him to see it. But there is no 
pretense that his vision was impaired, and hence the con¬ 
clusion is irresistible that, though he says he looked, he 
failed to see the approaching car because he did not look; 
and, if he did not look before crossing the tracks, he was 
guilty of sheer contributory negligence. During the whole 
time he rode along the turnpike, his back was towards the 
tracks, and, when he turned at right angles to go over the 
crossing, his back was towards the approaching car. He 
was facing Washington after turning. If he then glanced 



to the right, he looked away from the tracks; if he glanced 
to the left, his line of vision was directly over and per¬ 
pendicular to the tracks at the crossing. To have seen up 
the tracks towards Rockville, and therefore towards the 
ear which finally struck him, he would have been obliged 
to turn completely around on his horse and face in a direc¬ 
tion precisely opposite to the one he occupied after he had 
turned his horse to cross the tracks. He does not say he 
did this, and, unless he did do so, it was not possible for 
him to see the oncoming car. If the car was not in sight 
just before his horse stepped on the track, then the car 
must have run not less than 450 feet during the time the 
horse, in a walk, covered less than six feet, the distance 
between the place where the hind quarter of the horse was 
when it was struck and a position of safety before entering 
on the tracks. It did not take the horse over two seconds 
to walk six feet, assuming that he walked at a slightly 
faster gait than two miles an hour. The car, to reach simul¬ 
taneously the same point occupied by the horse, would have 
been required to traverse 225 feet a second, which would 
be at the rate of 270,000 yards, or something over 153 miles 
an hour. There is, of course, no pretense that any such 
speed was, or could have been, made. If the car was run¬ 
ning at 30 miles an hour, as some of the evidence indicated, 
it required 10 seconds to cover the distance of 450 feet 
intervening between the point where confessedly the car 
could have been seen by the appellant as it and he approached 
the crossing, and the point where the collision occurred. 
The appellant and the car approached the crossing in direc¬ 
tions at right angles to each other, and the appellant’s 
l>ack was turned squarely towards the oncoming car. There 
were at least 10 seconds during which he could have seen 
that car if he had looked; and 10 seconds, if one will take 
a watch and tell them off, is a very appreciable space of 
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time. Certainly that period offered an ample oportunity 
for the appellant to halt l)efore attempting to cross the 
tracks. It was carelessness on the part of the appellant to 
venture on the tracks with his l>ack towards the car which 
struck him, and his injury was undoubtedly due to his 
inability to see up the track in his rear, and his inability to 
see up the track was occasioned by his voluntary assump¬ 
tion of an attitude in riding which no prudent man would 
have taken in crossing a railway track. If he had l)een 
riding his horse in the usual way, he could, by a slight 
turn of his head, have seen the car in time to have awaited 
in a place of safety its passage over the crossing. His fail¬ 
ure to do this directly contributed to the production of the 
injury which befell him. He can not therefore ascril)e the 
collission solely to the negligence of the railway company. 

In considering this question of contributory negligence, it 
must be borne in mind that the injury did not occur on the 
streets of a city, but in the open country, where a higher 
rate of speed in the movement of electric cars is permis¬ 
sible than is allowable along the more crowded thorough¬ 
fares of a town. More caution was therefore demanded 
of a person in crossing a track of an electric railway in 
the country than would have t)een necessary in the city. 
The use of no greater caution in the open country than 
would have l>een requisite to constitute ordinary care and 
prudence in the city would not have been due care and 
caution on the part of the individual in approaching and 
going upon an electric railway crossing in the country. An 
act which would l>e prudent in the city might l>e glaringly 
negligent in the country, and hence the standard by which 
contributory negligence is to be measured in the two in¬ 
stances necessarily varies with the changed conditions exist¬ 
ing in the two dissimilar localities. No two ordinary minds 
could differ as to the characterization of the appellant’s 




act in crossing the tracks with his back turned towards the 
approaching car. It was obviously negligent, if not reck- 
ess to attempt such a thing. The result that was most 
hkely to follow that conduct did happen, and the conse¬ 
quences must be borne by the person so guilty of incaution 
or needlessness. 

As all the other questions intended to be raised in the 
case are presented by the prayers which are not incorpor¬ 
ated in the bill of exceptions, they can not be considered. 

. e th,nk the court below was right in granting the instruc¬ 
tions which withdrew the case from the consideration of 
the jury, and the judgment entered on the verdict in favor 
of the defendant must be affirmed. 

Judgment affirmed, with costs above and below. 

State, to Use of Silver, et al.. vs. Philadelphia. R. 
& W. R. Co., 120 Md„ 70; 87 Atl., 492. (Court 
of Appeals of Maryland, Feb. 18, 1913.) 

Boyd, C. J This is an appeal front a judgment in favor 
of the defendant (appellee) on a verdict returned by a jury 
in accordance with two prayers granted by the court at the 
conclusion of the testimony offered by the equitable plain¬ 
tiffs, instructing the jury to render a verdict for the defen¬ 
dant. Isaac Silver, the husband of Sarah Silver, and the 
father of the other equitable plaintiffs, was killed on October 
30, 1910, at a grade crossing of a county road over the 
tracks of the railroad company. Mr. Silver was a success¬ 
ful merchant at Odenton, Md. He lived about half a mile 
from the crossing, which is a little less than half a mile 
south of Odenton; his home being on the westerly side of 
the railroad, and there being two tracks at the crossing, the 
one on which trains go from Washington towards Balti¬ 
more being known as the north-bound track, and the other, 
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on which trains go towards Washington, being spoken of as 
the south-bound track. This unfortunate accident was 
caused by a collision of a train on the south-bound track 
with a buggy in which Mr. Silver was riding. The train 
consisted of a combination car, two passenger coaches, a 
Pullman car, and the engine and tender, and was running 
about 50 miles an hour. There is a slight upgrade from 
Odenton in going south for some distance—a surveyor who 
made a plat offered in evidence says the track rises slightly 
to a point al>out halfway between Odenton and the cross¬ 
ing, and then drops al>out 30 or 40 feet to the mile, and the 
engineman, who was called by the plaintiffs, said, “The 
track is upgrade from Odenton, until you get a little below 
the crossing, may l>e 100 or 200 feet.” Just what he meant 
by “below the crossing” is not clear, but he said he was 
running at alxmt the same speed at the crossing as he was 
at Odenton, which he testified was 45 or 50 miles an hour. 
The country road crosses the railroad from the westerlv 
side at an angle of alxmt 28 degrees, running in a south¬ 
easterly direction. Mr. Silver was going from his home 
at alxmt 2 o’clock one Sunday afternoon when the accident 
occurred; the weather was clear, and the tracks were de¬ 
scribed by the witnesses as being in the usual condition. 
There was a whistling post for the south-bound track 823 
feet north of the crossing, and there was evidence that the 
whistle was not blown, and that no danger signals were 
given. None of the witnesses saw the accident, unless it 
was the engineman, and he was only examined as to the 
size and equipment of his train, the speed, and the grade. 
At the argument it was conceded hv counsel for the railroad 
company that there was some evidence of negligence on its 
part, by reason of the testimony that no whistle was blown 
or danger signals given; and. while counsel for the plaintiffs 
did not in terms concede that there was contributory negli- 



gence on the part of the deceased, they relied on what is 
sometimes called “Negligence in the Third Degree,” and 
contended that there was sufficient evidence to go to the 
jury on the question whether the company’s agents could, 
by the exercise of reasonable diligence, have avoided the 
consequences of Mr. Silver's negligence in going upon the 
tracks. 

1. It can not be doubted that there was evidence of con¬ 
tributory negligence by him in going upon the track when a 
train was thus approaching. As has often been said by 
this and other courts, railroad tracks are themselves some 
warning of danger, and the photographs in evidence show 
that there were signs on each side of the crossing reading, 
“Rail Road Crossing. Stop, Look and Listen.” Mr. Silver 
lived within half a mile of the crossing, and he was engaged 
in business at Odenton, a small village through which the 
trams of the defendant run. He must therefore have been 
familiar with trains running on that road between Balti¬ 
more and Washington. A train running at 50 miles an hour 
w ould necessarily make much noise, which at a quiet country 
crossing could be heard at a very considerable distance, 

L there was no other train or other noise in the neighbor¬ 
hood, and there is no evidence that there was either. It is 
true there was a small cut or embankment six or seven feet 
high a little distance north of the crossing, but the acting 
coroner testified that the weeds and grass had been cut off 
in the latter part of September or early in October, and the 
evidence showed that while the tracks in the cut could not 
be seen from the crossing, a train could be. One witness 
who made experiments said that from a joint about 26 feet 
west of the crossing he could see a train about 1,400 feet 
towards Odenton, and several w itnesses said that wffien on 
the crossing the tracks could be seen for at least 800 feet. 
There is nothing to show that Mr. Silver was not in full 




possession of his senses ol sight and hearing, although 
there was some evidence tending to show that the curtains 
on his buggy were down. His horse was gentle. The pho- 
tographs offered by the plaintiffs, together with the other 
evidence, make it difficult to understand why any one would 
have attempted to cross the tracks when he knew, or could 
easily have known by the use of his senses, that a train 
was approaching, and in the absence of eyewitnesses or 
other explanation it would seem that it must have been 
owing to what has caused so many accidents at grade cross¬ 
ings—that he assumed he could get over before the train 
leached him, and took the risk of not doing so. 

2. This brings us to the point relied on by the appellants, 
x he difficulty that at once meets us in considering that 
branch of the case is that there is no evidence in the record 
which could have enlightened the jury on the subject. If, 
as we have indicated, the deceased was guilty of contribu¬ 
tory negligence in attempting to cross the tracks under such 
circumstances, the burden was shifted, and the plaintiff^ 
were recpiired to show that the defendant s agents were 
guilty of negligence in not avoiding the accident, notwith¬ 
standing the negligence of the deceased. They were forced 
to rely, on a matter of a few seconds, as to whether the 
engineman running at a speed of 45 or 50 miles an hour 
could have sufficiently checked the train so as to avoid 
the accident from the time he could have seen the deceased 
on the track, or could have known that he was about to go 
on the crossing, notwithstanding the approach of the train. 
It can not be claimed that the evidence shows that the 
engineman did see him in such perilous position in time 
to have avoided the accident, if he bad then used due and 
reasonable efforts to prevent it: for, as we have ^cen, the 
i ccord is utterh devoid of any evidence on that subject. 
The plaintiffs naturally, and perhaps wisely, refrained from 



examining the engineman as to that, as they would then have 
been using the testimony of the man whom they were 
seeking to show was responsible for the unfortunate death 
of the deceased. Their failure to examine him on the sub¬ 
ject should therefore raise no presumption against them, 
but the fact remains that no one testified to seeing the 
accident, and hence no one can say from the record just 
how it occurred. 

It is evident, therefore, that a jury could not have found 
that the engineman did not do all that was required of him, 
after he discovered the deceased in the perilous position,' 
from any direct evidence on the subject, and a verdict find- 
ing that he did not would necessarily have been founded 
on speculation. An engineman has many duties to perform 
in running rapidly through the country, in addition to look¬ 
ing out for crossings, especially a crossing such as this. 

1 he safety of the passengers in his charge may have de¬ 
manded the attention of the engineman to some part of his 
engine for the few seconds which the plaintiffs claim were 
of such moment, the brakes may not have worked as prompt¬ 
ly as they should, or for some good reason he may have 
been unable to check the train in time after he discovered 
the deceased. As showm by one of the photographs, there 
is a curve a short distance north of the crossing (at the em¬ 
bankment spoken of above), and if the engineman was 
looking in front of his engine, he apparently could not 
have seen that the horse was on the track until he got 
closer to the crossing than the embankment. If when some 
distance north of that point he could have seen, or did see, 
Mr. Silv er approaching the crossing, under the authorities 
he had the right to assume he would not go on the tracks 
in a place of danger. 

The appellant called J. Prank Snyder, a locomotive engi¬ 
neer of the Western Maryland Railroad Company, as an 




expert. He said that such a train as that was, under the 
conditions explained to him, going at 45 miles an hour, 
“could be stopped by the use of the Westinghouse E. T. 
equipment high-speed brake in about 450 to 500 feet; that 
if the train was going at about 50 miles per hour, it could 
be stopped within from 825 to 850 feet; 1 couldn’t say ex¬ 
actly, because I have never seen it tested.” The engine in 
question was equipped with that brake. But a witness 
(William M. Clarke), who said he saw the train 45 or 50 
feet below the crossing, or somewhere near that, was asked, 
‘‘Was there or not any effort made to stop it?” and replied, 
“You could see that he commenced to cut down. I could 
tell by the working of the engine that he was stopping.” 
He was then asked, ‘‘Where did the train stop?” and 
answered, ‘T.400 feet below the crossing,” and said he meas¬ 
ured the distance. If, then, it took the engineman 1,400 
feet to stop, Mr. Snyder was either wholly mistaken as to 
the time within which such a train could be stopped, or there 
was some trouble about the equipment which prevented it 
from being stopped as soon as it could ordinarily have 
been, for surely we can assume that the engineman did stop 
as soon as he could after striking the buggy, but the appel¬ 
lants proved that it did [not] stop for 1,300 or 1,350 feet 
after the witness Clarke saw that he was loginning to stop. 
Mr. Clarke did not say the engineman was not attempting to 
stop before he reached the crossing. He was about 1,000 
feet on the east side of the crossing, and his view of the 
train was cut off by some trees and bushes, and hence he 
could only testify as to what he saw after the train came 
within his view, which was after it passed the crossing. 

Owing to an entire absence of testimony on the subject- 
it would have been impossible for the jury to have deter¬ 
mined when Mr. Silver drove upon the tracks, or at what 
speed he was going. It may be easy to calculate how long 
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u will take a horse and buggy to cross over a railroad track, 
ii the speed at which the horse was moving is known, but 
whether Mr. Silver s horse was then going in an ordinary 
walk, or a trot, or was being hurriedly driven over the cross¬ 
ing at an unusual speed it is impossible to say. It is not 
an unusual sight to those accustomed to being near railroad 
crossings to see vehicles rapidly driven over them just in 
front of approaching trains, and the law books furnish many 
instances when such attempts have been disastrous. This 
buggy was struck on the first track; and, while it may be 
that if Mr. Silver had had two or three more seconds he 
would have crossed in safety, no one can say from the record 
whether it would have been possible for his horse to have 
gone faster than it was going, or whether he miscalculated 
the distance and speed of the train and drove in front of 
it when it was too late for the engineman to stop or check 
his engine in time to avoid the collision. It is true the 
witnesses said no danger signals were given, but whether 
such signals would have been of use necessarily depends 
upon when Mr. Silver got on the track and when he was 
discovered. It may have been that the engineman could 
then see that Mr. Silver had seen the train; and, if so, it 
was more important for him to do all in his power to check 
the train, and not stop to give signals of his approach, which 
would have been useless unless Mr. Silver w r as unaware of 
the approach of the train, and could have hastened the 
speed of his horse beyond what it was then going. 

The appellants, after explaining to Mr. Snyder the con¬ 
ditions, and estimating the speed of the train at 50 miles 
an hour, inquired of him, “within what distance could that 
train be so slowed down as to reach a given point three 
seconds later than it would had it continued its speed of 
50 miles per hour?” He replied, “About 300 feet; that if 
the train was running at the rate of 45 miles per hour his 




answer would be 270 and 300 feet.” The record does 
not show whether his answer was based on a mathematical 
calculation, experiments or what; but, if it be assumed to 
be correct, it is manifest that it could throw no light on 
the subject, in the absence of proof as to when Mr. Silver 
started to cross, how fast he was going, and when the engine- 
man discovered him on the track. The theory of the appel¬ 
lants was that it would take a horse and buggy so many 
seconds to go the distance necessary to clear the track, and 
that if the engineman had checked his train, Mr. Silver 
could have escaj)ed. But, as indicated above, that must 
depend upon conditions which were not proven; such as 
where the engine was when the horse first got upon the 
track, how fast it was actually going, etc. 

The attorneys for the appellants exhibited commendable 
zeal and industry in the preparation of their brief, in which 
are cited a large number of the numerous negligence cases 
which have been before this court. It will l>e conceded 
that the duty of a railroad company to avoid the conse¬ 
quence of a plaintiff’s negligence does not depend upon 
whether it is a steam railroad, or one using some other 
motive power, but the cases in this state clearly point out 
the difference, in the effect of the rule as to the negligence 
of the plaintiff and of the defendant, between accidents 
occurring in a city or other thickly populated locality and 
those occurring at public crossings in the country or sparse¬ 
ly settled places, one of which is McNab vs. United Rail¬ 
ways, 94 Md., 719, 51 Atl., 421. 

In Consol. Rv. Co. vs. Armstrong, 92 Md., 554, 48 Atl., 
1047, it was contended that this court had gone further 
•n McKewen’s Case. 80 Md., 593, 31 Atl., 797, and Appel’s 
Case, 80 Md., 603, 31 Atl., 964, and Rifcowitz’ Case. 89 
Md., 338, 43 Atl., 762, in the modification of the rule as 
to contributory negligence than it had in its former deci- 
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sions; those cases adding* to prayers on contributory negli¬ 
gence such a qualification as “If the defendant’s motorman 
could have avoided the accident by the exercise of due care 
after he saw or ought to have seen the plaintiff’s peril,” or 
something to that effect. After answering that suggestion 
the court, through Judge Schmucker, said: “The modifica¬ 
tion of the general doctrine of contributory negligence 
should not be constantly or indiscriminately used in instruct- 
juries in suits for injuries caused by negligence, but its 
employment should l>e confined to those cases in which there 
is testimony placing the defendant or his agent in a situa¬ 
tion affording him an opportunity to discover the plaintiff’s 
peril, bv the exercise of reasonable care, in time to avert 
it ’ and attention was called to the fact that the cases of 
McRewen, Appel, and Rifcowitz were cases of injury by 
electric street cars to persons crossing their tracks at inter¬ 
secting streets, in which the cars were running at a high 
rate of speed, and it was shown that if the motorman had 
slackened the speed and kept the cars under control as 
they approached the crossings, they could have seen the 
plaintiffs in time to have prevented the accidents. Hence 
it was said that in those three cases the evidence plainly 
called for the form of instruction given by the court, buf 
it was held that it was not proper in Armstrong’s Case. 

3. Tt had been previously said in W. M. R. Co. v. ICehoe, 
83 Md., 455, 35 At!., 96, that: “Every portion of a street 
rail" ay s track is a public crossing, because persons have 
the right to cross those tracks at any point along the thor- 
oughfare: and hence the obligation on the part of the com¬ 
pany’s employees to keep a constant outlook for persons 
crossing or approaching the track extends to the whole line 
of the road”—and in that case, in speaking of an accident 
w hich happened at or about a public crossing of a railroad 
in the country, it was said: “As no one has a right to be 
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ttegligently or wrongfully on a railroad track, the company 
owes no duty to a person so situated to anticipate that he 
will be in such a position; but if its servants see him in a 
place of peril, though he be wrongfully or negligently there, 
then the duty arises to avoid injuring him if possible. The 
duty which the company owes to such a person originates 
only when the perilous position is seen or known by the com¬ 
pany’s servants. \\ hen. therefore, a plaintiff is wrongfully 
or negligently on the tracks of a railroad in a position of 
peril, * * * the duty of the company to use due care 

to avoid injuring him arises at the moment the servants of 
the company see and l>ecome aware of his peril; and hence, 
to sustain this branch of the prayer, it was essential for 
him to show, first, that the company’s servants had knowl¬ 
edge of his peril; secondly, that they had that knowledge in 
time to arrest an injury; and, thirdly, that they failed to 
exert proper care to avoid the injury after acquiring knowl¬ 
edge of the peril.” Tt is true that the plaintiff in that case 
was found lying on a siding outside of the crossing, but he 
contended he was thrown there by reason of his buggy hav¬ 
ing been struck by the train when on the crossing. 

In Ward’s Case, 113 Md.. 649, 77 Atl., 593, which is 
greatly relied on by the appellants, the accident also hap¬ 
pened when the plaintiff was driving along one of the streets 
of the city, and it was said: “The company is not allowed 
to run its cars along the thoroughfares of the city at the rate 
of speed permitted in the country, and as they approach a 
street crossing, it is a duty of those in charge of the car to 
keep a sharp lookout, and, if the car is moving rapidly, to 
slacken its speed sufficiently to enable them to have the car 
well under control so as to avoid a collision with any one 
who may be using the crossing. It was held that if the 
accident occurred by reason of the failure of the motorman 
to stop the car, after he saw the appellee, or by the exercise 
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of due care could have seen him. in the act of crossing the 
tracks, the company was liable, notwithstanding plaintiff’s 
contributor)' negligence. In that case there was, however, 
evidence that the car was running at a high rate of speed, 
that the plaintiff and his companion looked up and down 
the tracks before attempting to cross, and also that the 
motorman was working the lever. A majority of the court 
held that it was proper to submit the case to the jury on the 
question of contributory negligence. 

4. In Kolken’s Case, 114 Md., 160, 78 Atl., 383, which 
was a suit for injuries for an accident occurring at the 
crossing of two streets in Baltimore, the rule stated in 
Ward’s Case was approved, but after referring to McNab’s 
Case, supra, and quoting what Judge McSherry had taken 
from Xeuber s Case, 62 Md., 401—that “It was not the 
duty of those in charge of the train to anticipate the con¬ 
duct of the plaintiff, and, because they saw him approach 
the crossing, to conclude that he would attempt to cross 
in advance of the train”—Judge Thomas, who also deliv¬ 
ered the opinion in Ward’s Case, said: “But, as was dis¬ 
tinctly recognized in that case, a very different rule applies 
to the running of cars on the crowded thoroughfares of a 
city, where the motorman is required to anticipate the con¬ 
duct of those crossing the streets to the extent of keeping 
a sharp lookout, giving proper warning, and reducing the 
speed of his car so as to have it under control for the purpose 
of avoiding injur)' to those who may be on the crossing.” 
Judge Thomas also delivered the opinion in Sparr’s Case, 
114 Md., 316, 79 Atl., 585, in which the accident happened 
within the corporate limits of Baltimore, but at a point 
where “the evidence shows that the surroundings were prac¬ 
tically the same as if it had been in the open country outside 
of the limits of the city,” and it was held that the plaintiff 
was guilty of such contributory negligence as precluded re- 
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cover}’. In speaking for the court Judge Thomas said: 
“The appellant relies upon the class of cases to which the 
recent case of United Railways & Electric Company v. 
Ward, 113 Md., 649, 77 Atl., 593, and the case of United 
Railways & Electric Company v. Watkins, 102 Md., 267, 
62 Atl., 234, belong. But, as has l>een frequently stated by 
this court, those cases have no application to accidents oc¬ 
curring in the open country, where cars are known and per¬ 
mitted to run at much greater speed than is permissible on 
the crowded thoroughfares of a city, where those in charge 
are not required to reduce the speed of the car as they ap¬ 
proach a road crossing, and where more caution is therefore 
demanded of persons in crossing the tracks.” 

The case of B. & O. R. R. Co. v. Welch, 114 Md., 536, 
80 Atl., 170 (which was again before this court in 117 Md., 
280, 83 Atl., 166) was also relied on by the appellants— 
particularly the part of the opinion on pages 546 and 547 
of 114 Md., page 173 of 80 Atl. That unfortunate lad 
was killed, however, in Baltimore city, and he was not on a 
public crossing, but was a trespasser. The well-established 
rule as to trespassers was applied in that case; and, without 
meaning to say or intimate that the agents of a railroad 
company do not owe a greater duty to arsons using a pub¬ 
lic crossing in the country than they owe to trespassers, it 
can not be said that under our decisions, some of which are 
cited above, the rule can be as strictly applied to crossings 
on railroads in the open country as to railways in cities, or 
thickly populated places. It would be impossible for rail¬ 
road trains or cars to make such speed in long distances as 
the public demands if the rule as applied in cases in cities 
was made applicable to them in the country. There are not 
the same reasons for so applying the rule, for in the country 
there is not such constant use of public crossings as there is 
of streets in cities; there is much better opportunity to see 
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and hear approaching trains and cars; there is generally 
but little to distract the attention of travelers as compared 
with what there is in city streets; and other reasons might 
be given. 

But, conceding that such a modification of the rule as 
contributory ne^ ligence should be applied in some cases 
where the accidents occurred at public crossings in the coun¬ 
try* there is nothing in the record which would justify us 
in doing so in this case, or in holding that the case should 
have been submitted to the jury. As was said in Benedick 
v. Potts, 88 Md., 54, 40 Atl., 1067, 41 L. R. A., 478, quoted 
in B. & O. R. R. v. Black, 107 Md., 661, 69 Atl., 446: ‘To 
entitle a plaintiff to recover in an action of this kind, he 
must show, not only that he has sustained an injury, but that 
the defendant has been guilty of some negligence zuhich pro¬ 
duced that particular injury.” There is nothing in this case 
to show that the omission to give the danger signals was in 
any way responsible for the accident, and the utter absence 
of testimony to show what did cause it, or what efforts the 
agents of the defendant made, would have left the case to 
mere conjecture and speculation on the part of the jury, 
if it had been submitted to it. We are therefore of the 
opinion that the court was right in not doing so. 

We will not discuss the exceptions to the testimony, but 
will only add that there was no error in any of those.rulings. 

Judgment affirmed, with costs to the appellee. 

Westerman vs. United Rys. & Electric Co. of Balti¬ 
more, 127 Md., 225; 96 Atl., 355. (Court of 
Appeals of Maryland, Dec. 16, 1915.) 


Briscoe, This is a suit instituted by the plaintiff 
against the defendant company in the Baltimore city court, 
but removed to the Court of Common Pleas of Baltimore 
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city for trial, to recover damages for personal injuries sus¬ 
tained by him, and for certain damages to his property, by 
reason of the alleged negligence of the defendant. The 
accident occurred on the 17th of August, 1914, at 8 o’clock, 
in the evening, at the intersection of O’Donnell and Fif¬ 
teenth Streets, a much-travelled thoroughfare of Baltimore 
county. The defendant at this point operates two car lines 
running north and south from Riverview, a resort in Balti¬ 
more county, to Roland Park and Druid Hill Park, in 
Baltimore city, commonly known as the Riverview line. 
The plaintiff was driving, at the time of the collision, two 
horses attached to a large wagon loaded with grain, east¬ 
ward on O'Donnell street, commonly called Mt. Carmel 
road, and, while crossing the tracks of the defendant on 
Fifteenth street, was struck by a north-bound car of the 
defendant coming from Riverview, in Baltimore county. 
The plaintiff sustained personal injuries, his wagon was 
damaged, one of the horses killed, and the other injured. 

At the conclusion of the plaintiff’s case the court below 
granted two prayers on behalf of the defendant, which in¬ 
structed the jury: First, there was no evidence legally 
sufficient to entitle the plaintiff to recover; and, second, 
that the plaintiff was guilty of contributory negligence, and 
their verdict must be for the defendant. 

From a judgment on the verdict in favor of the defendant 
this appeal has been taken. There is but one exception in 
the record, and that is to the action of the court at the 
close of the plaintiff’s case in granting the defendant’s 
prayers withdrawing the case from the jury. 

1. It is well-settled law that the burden of proof rests 
upon the plaintiff in actions of this kind to prove negligence 
or want of ordinary care on the part of the defendant caus¬ 
ing the accident, and, if the evidence shows that the want 
of ordinary care and prudence on the part of the plaintiff, 





contributed to cause or produce the accident, there can be 
no recovery, unless the defendant by the exercise of care 
and prudence might have avoided the consequences of the 
plaintiff’s negligence. 

The rule recognized by the English courts in Tuff vs. 
\\ arm an, 94 E. C. L., 583. and adopted by this court, in 
Lewis Case, 38 Md., 588, 17 Am. Rep. 521, and since fol¬ 
lowed by this court, is thus stated. The question is whether 
the injury complained of was caused entirely by the negli¬ 
gence or improper conduct of the defendant, or whether 
the plaintiff so far contributed to the same bv his own 
negligence or want of ordinary care and prudence that but 
for such negligence or want of care and prudence the injury 
would not have happened. In the first case the plaintiff 
would l)e entitled to recover; in the latter he would not, 
unless the defendant by the exercise of care and prudence 
might have avoided the consequences of the plaintiff’s negli¬ 
gence. 

2. In this case it is argued and insisted upon on behalf of 
the plaintiff that the defendant’s motorman was guilty of 
negligence in the following respects: First, failure to ring the 
bell as the car approached the crossing; second, the rapid 
and increased speed of the car as it approached the crossing; 
third, the failure to stop the car at O’Donnell street to 
permit passengers to board the car; and, fourth, the failure 
to slow down as it approached the crossing, according to 
the notice and existence of the blue or green lights below 
the crossing. 

Turning now to the record, it appears that the collision 
occurred at the intersection of O’Donnell and Fifteenth 
Streets, in Baltimore county. O’Donnell Street, more com¬ 
monly called Mt. Carmel road, runs east and west, and Fif¬ 
teenth street, which contains the double tracks of the appel¬ 
lee’s street railway, runs north and south. There is an 




ascending or upgrade on O'Donnell street from Fourteenth 
Street to the crossing and about one block past Fifteenth 
street. The grade, however, at the crossing is level and is 
of T-rail construction. The view at the intersection of the 
streets is clear and unobstructed, and is stated in the testi¬ 
mony as “made up of fields and open country.” 

On the evening of the accident the plaintiff was driving 
his team of horses to a wagon loaded with grain, easterly 
on O’Donnell Street, and bad to cross Fifteenth Street to 
reach his home on Sixteenth Street. There were two tracks 
of the appellee on I-ifteenth Street, one described as north¬ 
bound. and the other south-bound, and to the west of these 
were the tracks of the Canton Railroad, upon the same 
street. What occurred when the plaintiff reached the cross¬ 
ing he states as follows: 

“It was August 17th. I passed there at 10 or 15 
minutes past 8 o clock. I had l)een driving my grain 
team from the west to the east up the bill. It is up the 
hill from west to east, that is, at Fifteenth Sreet, and 
when I came to the crossing I started to move with the 
horses [fori the crossing. Of course, I was going verv 
slow going up the bill, and when I started to cross the 
crossing I saw the car was very far off on the other 
side, and there were people standing waiting for the 
car. and there was a man and a woman, and I saw 
them keeping the child to make ready for the car, and 
when I had crossed the crossing already—mv horses 
were over on the other side, and they were crossing 
the two tracks—then came and struck in the middle 
ot the wagon on the front wheel, I can't remember 
which, and after that I can’t remember what happened, 
because I couldn’t see.” 

He testified further there were lights burning at the 
crossing, and it was very light there, that when he first 
saw the car it was very far away, but when he got to 



63 


the first track it was not so far away, but it was running 
very fast, and he then drove upon the track, and, as he 
saw people there waiting for the car, he thought it would 
stop, and he did not afterwards notice the car until he was 
struck. He also said, in answer to the following question, 
upon cross-examination : 

Q* Where was the last place you stopped your team 
l>efore going on the railroad track? A. I didn’t stop; 
I was going slow.” 

He also testified that he saw the car before he attempted 
to cross, and there were lights both at the crossing and on 
the electric car. 

There was testimony to the effect that there was a waiting 
station at the crossing and a blue light burning below the 
crossing, which meant that the car should “slack up,” or 
slow down, at the crossing, but this car increased its speed 
as it approached the crossing. There were several persons 
waiting to board the car, but, instead of stopping, it passed’ 
be\ ond the station, and did not stop. There was no evi¬ 
dence as to the speed of the car, except that it was running 

very fast and rapidly, and did not slack up as it approached 
the crossing. 

Mrs. Schnagel, who was waiting at the time of the acci¬ 
dent to board the car, testified that she heard the crash 
at O’Donnell and Fifteenth Streets, and the car did not 
slow down as it approached the crossing. She did not hear 
the wagon as it approached the crossing, nor did she hear 
the motorman ring the bell. 

The witness flinch testified upon cross-examination as 
follows: 

“Q. You say you saw Mr. Westerman first as he 
passed you with his team about 50 feet from the cross- 
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ing? A. Yes. Q. And at the same time the car was 
coming along at the track? Can you tell us how far 
away the car was then ? A. The car was at least three 
times the length of the car from the crossing. Q. 
Three times the car length? A. Yes. Q. Away from 
the crossing? A. Away from the signal light. Q. 
How far is the signal light away from the crossing? 
A. The length of this court room. Q. As a matter of 
fact, isn’t it farther than that? It is a right good dis¬ 
tance before you get to the crossing, isn’t it? A. It 
is about 15 or 20 feet. Q. Mr. Westerman kept going 
and the car kept going until the collision occurred? A. 
Yes. Q. And then you ran up and rendered what 
assistance you could? A. Yes.” 

The witness Schnagel, who saw the accident, testified 
that he saw the wagon coming up the street with the plain¬ 
tiff in it, and the car was then in sight. It was then about 
200 or 300 feet away, and the wagon was then close to the 
track, and while it attempted to cross the track was struck 
by the car. The lights of the car were burning, and there 
were a number of lights around the waiting room. 

Upon this state of facts, and upon the well-settled law 
applicable to this kind of case, we think the court Mow 
properly withdrew the case from the consideration of the 
jury. 

3. The failure of the defendant to ring the bell as the car 
approached the crossing is immaterial in this case, because 
the plaintiff saw and heard the approaching car in time 
not to have gone upon the track and the ringing of the bell 
would have added nothing to this admonition. Bacon vs. 
B. & O. R. R., 58 Md., 482; P. & B. C. O. vs. Holden, 93 
Md., 417, 49 Atl., 625; Glick vs. C. & W. Elec. Ry. Co., 
124 Md., 308. 92 Atl., 778. 

4. While there was evidence that the car was running 

o 

very rapidly, there was no evidence to show that the speed 
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was either excessive or dangerous in the locality where the 
car was being operated. 

In Sparr vs. United Rys. Co., 114 Md., 320, 79 Atl 585 
it is said: ’ 

“The appellant relies upon the class of cases to which 
the recent cases of United Rys. & Electric Co vs 
Ward, 113 Md., 649 (77 Atl., 593), and U. R. & e! 
Co. vs. Watkins, 102 Md., 267 (62 Atl., 234), belong. 
But, as has been frequently stated by this court, those 
cases have no application to accidents occurring in the 
open country, where cars are known and permitted to 
run at a much greater speed than is permissible on the 
crowded thoroughfares of a city, where those in charge 
are not required to reduce the speed of the car as they 
approach a road crossing, and where more caution is 
therefore demanded of persons in crossing the tracks.” 

5. The third and fourth grounds relied upon by the ap¬ 
pellant to establish actionable negligence upon the part of 
the appellee, we think, are without merit, under the facts of 
this case. There is no rule of law which requires a street 
railway company to stop its cars at all points upon signal 
to take on passengers. 

In Winchell vs. St. Paul City Ry. Co., 86 Minn., 445, 
90 N. W., 1050, the Supreme Court of Minnesota, in dealing 
with a similar question, said: 

“We are not aware of any rule * * * making it 
the absolute duty of a street car company to stop its 
cars upon the signal of a person wishing to take pass- 
age thereon. It is usual and customary, no doubt, to 
do so, but it can not be said to be an absolute duty. It 
is a matter of common knowledge that frequently, 
where cars are already overloaded with passengers, the 
motorman takes no notice of persons signaling an in- 




tention or desire to take passage, and passes them with¬ 
out any effort to come to a stop.” Maxey vs. Metro¬ 
politan St. Ry. Co., 95 Mo. App., 303, 68 S. W., 1063; 
Fenton vs. Second, 126 N. Y., 625, 26 N. E., 967; 
Hayes vs. United Ry., 124 Md., 687, 93 Atl„ 226. 

6. But, admitting that the defendant motorman was negli¬ 
gent in failing to slow down the car upon approaching the 
crossing as indicated by the green or blue light, we think 
the evidence shows that the plaintiff was guilty of negligence 
contributing to the accident, and there can be no recovery. 

In Heying vs. Rys. Co., 100 Md., 281, 59 Atl., 667, we 
said: 

“If the plaintiff was guilty of contributory negli¬ 
gence, the question of negligence vcl non on the part 
of the defendant becomes immaterial; for, if there was 
no negligence on its part, there can be no recovery, and, 
if there was, the same result would follow because of 
the plaintiff’s contributory negligence.” 

In McNab vs. United Rys. Co., 94 Md., 719, 51 Atl., 421, 
the court said: 

“No matter how negligent the company’s servants 
may have l>een in failing to give signals or warnings of 
the approach of the car to the crossing, Mrs. McNab, 
after she saw the danger of leaving a place of safety 
and of attempting to cross directly in front of the 
rapidly moving car, was, when she drove forward, 
equally guilty of negligence which immediately con¬ 
tributed to the infliction of the injury which she sus¬ 
tained, and that contributory negligence is a bar to a 
recovery on her part.” 

In Meidling vs. United Rys. Co., 97 Md., 75, 54 Atl., 612. 
a somewhat similar case, we held that the plaintiff was 
guilty of contributory negligence, and said: 
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Here, as in McNab s Case, we have an electric rail¬ 
way running through the open country with a T-rail 
construction. It is evident from all the evidence that 
we have here, as there, a rapidly approaching car, in 
the sight of the traveler, who, in spite of the fact that 
he saw it, drove leisurely on the track and was run 
over and killed.” 

The cases of* Hatcher vs. McDermott, 103 Md., 78, 63 
Atl., 214, United Rys. vs. Durham, 117 Md., 192, 83 Atl., 
154, Glick vs. C. & W. E. R. Co., 124 Md., 308, 92 Atl., 778, 
and the cases cited therein, are to the same effect. 

We find nothing in the facts of the present case to take it 
out of the rules of law applied and established by the cases 
cited, and, as the plaintiff’s negligence was the last and 
final negligent act, the judgment of the court below will be 
affirmed. 

Judgment affirmed, with costs. 

The Maryland Court of Appeals also in the case of Carey 
v. Cumberland & W. Electric Railway Company, 106 Md., 
529, 16 L. R. A. [N. S.], 297, took occasion to say: 

» 

« 

“It has long been the settled law in this State that it 
is negligence per se for anyone to attempt to cross the 
tracks of a railway without first looking and listening 
for approaching trains and stopping to look if the view 
be obstructed; and, if he neglect these precautions and 
is injured by collision with a passing train, which he 
might have seen if he had looked or heard if he had 
listened, he will be presumed to have contributed to the 
occurrence of the accident, and. unless that presumption 
be overcome, he can not recover for the injury. That 
this proposition applies to attempts to cross suburban 
electric railways has been held by us in McNab v. 
United R. & Electric Co., 94 Md.,' 727, 51 Atl., 421; 
Hatcher v. McDermott, 103 Md., 78, 63 Atl., 214, and 
other cases. It must, upon principle, be held applicable, 
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also to attempts to go upon a railway track or so near 
to it as to come into a collision with a passing train 
or car. If the injured party in such a case is debarred 
by his negligence from recovering damages for the in¬ 
jury, it necessarily follows that no suit can be main¬ 
tained for the benefit of his representatives if his injury 
prove fatal.” 

In this case the court also holds that the doctrine of last 
clear chance was not applicable and in this connection we 
cite the case hereafter in the brief among the annotated 
authorities from L. R. A. [N. S.] 

Concurrent Negligence. 

There is no room in the case at bar for the application of 
the doctrine of last clear chance even had it been pleaded, 
for it is impossible under the evidence to conceive of the 
motorman being able to have brought his car to a stop in 
time to have avoided the collision after the driver Snowden 
had, by his own negligence, placed himself in a position of 
peril from which he could not escape. Indeed, the negli¬ 
gence and recklessness of Snowden was continuous, unin¬ 
terrupted and aggressively active up to the very moment 
that he was struck. He never ceased for a single moment 
to forge ahead in his attempt to beat the car across, and it is 
universally held in this class of cases by all the courts that 
have passed upon the question, that the doctrine of last 
clear chance does not apply. H he last clear chance doctrine 
being merely a phase of the question of proximate cause it 
should be quite clear that there can be no recovery’ in such 
a case as this, where the negligence of the plaintiff continu¬ 
ing up to the very moment of the collision, was at least one 
of the proximate causes of the collision, if not indeed the 
sole cause. 



See subject notes in 7 L. R. A. [N. S.] ( 132, Dyerson 
v. U. r. R. Co.; and also at pp. 143, 148 152 

10 ^ R : A - t N - S -J> 421 > Drone v. Northern Ohio 
Iraction Company; 

' 6 k R mZ. ’• c 81 w ' Q 

16 L. R. A. [N. S.], A. T. & S. R. Co. v. Baker 
(note), 825; 

^ V A * 7 ^7> Smith v. Connecticut R & 

Lighting Company; 

19 L. R. A. [N. S.], 446, Neary v. Northern P. R. 
Co. ; also see p. 453; 

* A * t N - S *]» 379, Southern Rd. Co. v. 
Bailey; 

33 L. R A. [N. S.], 169, Exum v. Atlantic Coast 
Line Co. ; 

34 L. R. A. [N. S.], 687, Wilson v. Illnois C. R. Co. 
(cited also as to main issue) ; 

36 L. R. A. [N. S.], 957, Bourrell v. Chicago & N 
W. Rd. Co.; 

38 L. R. A. [N. S.], 1167, Wabash R. Co. v. Tippe¬ 
canoe L. & T. Co.; 

45 L. R. A. [N. S.], 896, Nehring v. Conn. Co.; 

L. R. A., 1916-A, 943 Mosso v. Stanton Co.; 

L. R. A., 1916-E, 58, Stork v. Pacific Electric R 
Co.; 

A *’ 1916-E, 555, Todd v. Cincinnati N. O. & 
T. P. Co.; 

L *t> R cA’ 1917_E ’ U24, Barnett v. La. Western 
R. Co. 


Pleading Last Clear Chance Doctrine. 

In order that a plaintiff may recover under the doctrine 
of the last clear chance the acts of negligence applicable 
thereto must be pleaded. 

While some authorities have held that, in the absence of 
a rule compelling the plaintiff to specify in his declaration 
the acts of negligence relied upon, a general averment of 




negligence is sufficient to sustain a recover)-, yet no author¬ 
ity can l>e found for the proposition that where the plaintiff 
has elected to set out in his declaration and has relied upon 
certain specified acts of negligence as his cause of action, 
he can recover upon proof of other and different acts of 
negligence than those specified. The very fact that a plain¬ 
tiff in a proper case can recover, in spite of proof of his 
contributory negligence concurring with primary negligence 
on the part of the defendant where the defendant after dis¬ 
covering or l)eing charged with the discovery of the perilous 
position of the plaintiff, although negligently brought about, 
has failed to take such means as were at his disposal to 
prevent injury, shows clearly that such right is founded 
upon a separate and distinct cause of action. If this were 
not the case, it is clear that the contributory negligence of 
the plaintiff would l)e a complete bar. It is not a bar simply 
because the negligence of one party having offset the negli¬ 
gence of the other a new cause of action has arisen on the 
failure of one party thereafter to do what a reasonably 
prudent and careful person, under the circumstances, acting 
with humanely 1>eneficent instincts, would do to avoid the 
consequences of the concurrent or prior negligence of both. 
The failure to make the proper effort and to use the appli¬ 
ances provided for the purpose of stopping as soon as may 
be after the discovery of a perilous situation is quite dis¬ 
tinct and separate, and the required acts are quite different, 
from the original or primary acts of negligence leading 
up to the occurrence, such, for instance, in a proper case 
as the operation of a car at negligent speed without proper 
lights, with defective appliances, without proper lookout or 
in violation of specific, municipal or other regulations gov¬ 
erning its operation. It is quite conceivable, indeed, that a 
defendant who had been guilty of no primary negligence 
whatever in the o])eration of its vehicle, who had been oper- 
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ating it strictly in accordance with rules and regulations, at 
proper speed and with the greatest care might be confronted 
with a perilous situation brought about by the negligence 
of another who has placed himself in danger. In this situa¬ 
tion, although there has been no negligence whatever on the 
part of the operator of the vehicle, if he does not then use 
such means as are at his disposal for preventing injury to 
the other through the instrumentality which he is operating, 
he can be held liable for the consequences of such failure. 
But this is clearly a distinct and separate and entirely dif¬ 
ferent cause of action from the one which might have been 
predicated in a proper case upon an original failure to oper¬ 
ate the vehicle in a careful and prudent manner. In the case 
at bar, the defendant has l)een brought into court to meet a 
specific charge that it operated the car in question over its 
line and at a specific time and place at reckless speed, and 
that such negligence on its part caused injury to the plain¬ 
tiff. It is met at the trial with the claim that even though 
the sj>eed may not have been reckless, and even though the 
plaintiff may have negligently placed himself in a position 
of peril, nevertheless the defendant should be held liable be¬ 
cause it has failed to warn him in order to forestall his 
negligence or has failed to properly use the brakes or other 
means of stopping its car after discovering his peril, and 
that, too, whether the car had been operated at reckless speed 
or not. Indeed, under the last clear chance doctrine the 
culpability of the operator of the car is greater where he is 
operating it at a moderate speed and under perfect control 
and still fails to prevent the injury by bringing it to a 
prompt stop, than if the car had been traveling at an exces¬ 
sive speed and out of his control. The negligence 
therefore, in the one case is in no sense dependent upon the 
negligence in the other. It is fundamental justice and ele¬ 
mentary law that a defendant can not be called upon to 
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answer a charge or alleged cause of action distinct from 
that set out in the plaintiff's declaration. While this court 
has not specifically passed upon this question as applied to 
the doctrine of last clear chance, it has clearly indicated in 
the recent case of Washington Railway and Electric Com¬ 
pany v. Lpperman, 40 W ashington Law Reporter, 27,- 

App. D. C, -, that the only reason that a recovery 

was permitted under the last clear chance doctrine where 
such cause of action had not been pleaded by the plaintiff 
was because the objection was waived by the defendant and 
the question therefore not properly before the court. Other 
courts, however, where the question has been presented have 
held that this cause of action must be pleaded by the plaintiff 
to entitle him to recover. 

Cast v. Nor. Pac. Rv. Co., et al. (N. D., 1914), 
147 N. W., 793. 

Opinion: 

“At the conclusion of the testimony the trial court 
directed a verdict in defendants' favor, and this appeal 
is from the judgment entered pursuant to the verdict 
thus directed. 

“As we view it, there are two insurmountable bar¬ 
riers to plaintiff's recovery under the rule of ‘discov¬ 
ered peril or last clear chance'; First. Negligence of 
the defendants in not using reasonable care to avoid 
injuring the plaintiff after discovering his dangerous 
situation is not alleged in the complaint. On the con¬ 
trary, the negligence alleged in the complaint consists 
of specific acts as follows: * * Defendants 

ran one of their locomotives with a train of cars at¬ 
tached, across said highway at said crossing at a great 
and negligent rate of speed, and without warning of 
any kind.’ 

“Having alleged the specific acts of negligence re¬ 
lied upon, it is well settled that plaintiff is restricted in 
his proof accordingly. Hall v. Nor. Pac. Ry. Co., 16 


N. D., 60, 111 N. W., 609; 14 Enc. PL & Pr. 342, and 
numerous cases cited; Hart v. Nor. Pac. Ry. Co., 196 
K, 181.. * * * 1 his court in line with numerous 

authorities from other jurisdictions, has adopted the 
rule in Welch v. St. Ry. Co., supra (24 N. D., 463), 
and the other cases cited therein, that ‘the doctrine of 
discovered peril or of the last clear chance can be 
urged under a general allegation of negligence in the 
complaint ; but our attention has been called to no de¬ 
cision by this court extending such rule to cases like 
the one at bar, where specific acts of negligence only are 
pleaded, and no request for an amendment of the com¬ 
plaint was made.” 


Flaherty v. Butte Elec. Ry. Co., et al., 40 Mont., 
454, 107 P. 417 (1910), judgment for plaintiff; 
reversed. 

Opinion: 


“It is contended that there is such a variance between 
plaintiff’s pleadings and proof as amounts to a failure 
of proof. * * * I he complaint charges negli¬ 

gence in the following language: ‘That at a point be¬ 
tween said Columbia and C rvstal Streets said car was 
so operated as aforesaid, and driven as aforesaid by the 
defendant Le Sage, in such a careless, negligent and 
unskilful manner, that it collided with and ran over the 
plaintiff herein, causing him such injuries as to necessi¬ 
tate the amputation of his right leg; that at said time, 
and under such circumstances, the defendant Le Sage 
was guilty of such inattention to his duties and drove 
said car so carelessly, unskilfully and negligently that 
said injury occurred to plaintiff as aforesaid; that had 
said Le Sage shut off the electric current propelling 
said car, or applied the brakes thereto, which are at¬ 
tached for such purposes, either of which could be done 
with entire safety, and before colliding with this plain¬ 
tiff, the injuries alleged herein, or any injuries to the 
plaintiff, would not have been inflicted.’ * * * 

“In negligence cases, other than those arising be- 




tween carrier and passenger, it is a rule quite generally 
recognized that where plaintiff in his complaint sets 
forth general allegations of negligence, and follows 
them with a statement of specific acts of negligence, he 
will be confined in his proof to the acts specifically 
pleaded. (Gulf, etc., Ry. Co. v. Younger, 10 Tex. C. 
App., 141, 29 S. W ., 949; W allace v. San Antonio, 
etc., Co. (Tex. Civ. App.), 42 S. \V., 865; San An¬ 
tonio Gas & Elec. Co. v. Speegle (Tex. C. App.), 60 
S. W., 884; McManamee v. Xor. Pac. Ry., 135 Mo. 
App., 440, 37 S. W\, 119; Chgo., etc., Co. v. W heeler, 
70 Kansas, 755, 79 P., 673.) W hile there are some 
courts which do not recognize the doctrine, the reason 
for the rule seems to us manifest. Assuming that the 
general allegations are sufficient, in the absence of a 
special demurrer or a demand for a bill of particulars, 
yet if a bill of particulars is demanded and furnished, 
the courts generally hold that the plaintiff must confine 
his proof to the acts of negligence mentioned in such 
bill. If then the plaintiff anticipates such demand for 
a bill of particulars by specifying in his complaint the 
specific acts of negligence upon which he intends to 
rely, it would seem to follow that he must be confined 
in his proof to the same extent as though he had fur¬ 
nished the same information in response to a demand 
for a bill of particulars. The plaintiff may if he so elect 
narrow the issues to a single act of negligence; but 
having done so, he must confine his proof to such act. 
He ‘can not assert a right and go without the lines 
within which he voluntarily confined himself.’ ( Aikens 
v. Frank, 21 Mont., 192, 53 P., 538; Pierce v. Great 
Falls & C. Ry. Co., 22 Mont., 445. 56 P., 867.) If 
this were not so, the very purpose of pleadings would 
be destroyed, and instead of the complaint apprising 
the defendant of the proof which he would be called 
upon to meet it would become a device to entrap him. 
Having reached the conclusion that the plaintiff in his 
complaint narrowed the issues to a single act of negli¬ 
gence on the part of Le Sage in failing to turn off the 
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electric current or to turn on the brakes, the fatal 
variance at once becomes apparent.” 

Coyle v. Third Ave. R. Co., 40 N. Y. S., 1131. 

Opinion: 

l 

“When the introduction of the plaintiff’s direct evi¬ 
dence was concluded, the defendant’s counsel moved 
for a non-suit on the grounds that there was ‘no proof 
of anv negligence on the part of the defendant as 
claimed in the complaint,’ and that ‘no negligence what¬ 
ever’ was shown. The motion was renewed at the close 
of the whole case and again denied. These denials 
were erroneous. The plaintiff knew of the approach 
of the car when he attempted to cross the track. Ob¬ 
viously, therefore, the omission to warn him of the 
car’s approach was not a proximate cause of the acci¬ 
dent, not actionable negligence (16 Amer. & Eng. Enc. 
Law, 428) ; and while under a general averment of 
negligence a recovery may be had upon proof of any 
state of facts from which it appears that the injuries 
complained of were caused wholly by the omission of 
reasonable care on the part of the defendant (Oldfield 
v. R. Co., 14 N. Y., 314; Edgerton v. R. Co., 39 N. Y., 
230), it does not follow that, without an amendment 
of the complaint which charged negligence in the omis¬ 
sion to perform particular acts, or without the litigation 
by consent of the parties of a cause of action not al¬ 
leged, a recovery is permissible upon proof that the 
accident resulted from the defendant’s omission of rea¬ 
sonable care in some other respect. (Boehm v. Mace, 
28 Abb. N. C., 138, 18 N. Y. S., 106; Woolsey v. 
Trustees, 69 Hun.. 489, 23 N. Y. S., 410; Zbovnski 

v. R. Co., 10 Misc. Rep : -, 30 N. Y. S., 540; Parker 

v. R. Co., 16 Barb., 315.) The recovery in every case 
must be 'secundum allegata et probata’ (Romeyn v. 
Sickles (N. Y. App.), 15 N. E., 698), and the rule 
forbids, though the action may not be deprived of its 
character as one for negligence, recovery upon proof 
of a cause of action other than the one alleged. (Pom. 
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Rem. & Rem. Rights, p. 510, sec. 533, etc.; 28 Amer. 
& Eng. Enc. Law, 59, note 5.) 

The judgment of the court below at general trial 
terms must be reversed.*’ 

Chun v. Kent & I. Bridge Co.’s Rec., 23 Ky. L. 
Rep., 1092, 64 S. W., 649. 

Opinion: 

“In Thomas v. R. Co. (Ky.), 35 S. W„ 910, in an 
opinion by Judge Hazelrigg, it was said: ‘It is well 
settled that, if the petition specifies the negligence com¬ 
plained of, the plaintiff can not recover upon showing a 
different character of negligence; and the same rule 
applies if the plaintiff specifies the particular officer or 
agent who is charged with the negligent act. Any 
other rule would put the defendant at a disadvantage, 
and mislead it by tendering a false issue.’ This we re¬ 
gard as decisive of the materiality of the variance.” 

V 

Edwards’ Adm’r. v. C. & O. Ry., 108 S. W., 303 

(Ky. Ct. App.), 32 Ky. L. Rep., 1240. 

Opinion: 

“The particular act of negligence alleged by the 
plaintiff was the failure of the employees in charge of 
the train to stop it after they saw, or by the exercise of 
reasonable diligence could have seen, Mrs. Edwards on 
the track and in danger. Having alleged thus specific¬ 
ally the acts of which the negligence complained of con¬ 
sisted, the plaintiff could not avail himself upon the trial 
of any other acts of negligence without amending his 
pleading; and this was not done. The rule is well set¬ 
tled that a plaintiff in an action for personal injuries 
caused by the negligence of the defendant may allege 
the negligence complained of in general terms, and hav¬ 
ing done this may show any specific acts of negligence 
which the testimony warrants; but if, on the other 
hand, he alleges specifically the acts constituting the 
negligence complained of, he can not avail himself of 



other acts not alleged in the pleading. The last utter¬ 
ance of this court on this subject is contained in the 
opinion in the case of Gains & Co. v. Johnson, 105 
S. VV., 381, 32 Ky. L. Rep., 58, where the subject was 
fully discussed, the authorities cited and reviewed and 
the principle objection announced elaborated at length. 
In that case an employee brought suit against his em¬ 
ployer for personal injuries alleged to have been sus¬ 
tained by him because the employer failed to furnish 
him with a reasonably safe place in which to work, and 
upon the trial of the case he undertook to show that 
the employer had failed to instruct him how to manage 
the dangerous machinery; and it was held that having 
alleged specifically that the negligence by which the 
injury was caused was the result of the failure on the 
part of the employer to furnish a reasonably safe place 
in which to work, the plaintiff could not afterwards, 
without amending his pleading, avail himself of differ¬ 
ent acts or omissions on the part of the employer than 
those alleged in the petition. This opinion, and the 
authorities its cities, are conclusive of the question in 
hand, and as a result the plaintiff in this case could 
not avail himself of any acts of negligence on the part 
of the employees in charge of apj)ellee’s train than those 
alleged in the petition; and as the testimony failed to 
sustain the negligence alleged, it results that the plain¬ 
tiff failed to make out his case. * * * 

W e are of opinion that the court properly awarded 
a peremptory instruction at the close of plaintiff’s tes¬ 
timony, and the judgment is therefore affirmed.” 

V 

Martini v. Ore.-Wash. R. & Nav. Co., - Ore., 

-, 144 P., 104. 

Verdict for plaintiff; motion for new trial granted on the 
ground “that there is no legal evidence to support said 
verdict.” 

Opinion : 

“In this case the negligent acts of which the plaintiff 
complains are stated in the complaint. Briefly stated 





they are as follows: (a) That the defendant’s em¬ 
ployees and servants ‘carelessly and negligently ran said 
train at a high and dangerous rate of speed’; (b) that 
the defendant’s employees and servants in operating 
said train ‘carelessly and negligently failed to give any 
warning to the plaintiff of the approach of said train, 
and carelessly and negligently failed to ring the bell 
or blow the whistle of said train as said train ap¬ 
proached the plaintiff, while in the performance of his 
duty as aforesaid i as a track walker), and that the 
plaintiff because of the careless and negligent acts of 
the defendant’s servants and employees, as aforesaid, 
suffered a compound fracture/ etc. 

“The foregoing are all the negligent acts and omis¬ 
sions of which the plaintiff complains. * * * The 

plaintiff’s right to recover is based on said allegations 
of negligence, and no other negligent acts or omissions 
can be considered bv us. * * * 

“There is no allegation that the employees of the de¬ 
fendant neglected to keep a lookout for the plaintiff on 
the track, or that they were guilty of negligence in not 
seeing him on the track or in not stopping the train be¬ 
fore it reached him. These matters not having been 
alleged, evidence to prove them was irrelevant. * * * 
W e do not say that these matters should have been 
pleaded. We simply call attention to the fact that 
they were not pleaded, to show upon what narrow 
ground the plaintiff bases his right of action. In order 
that he should have a right to a verdict, it was neces¬ 
sary for him to produce evidence tending to prove some 
of the alleged negligence.” 

Plummer v. W. B. & A. Elec. R. Co., 124 Md., 200.* 
Opinion: 

( 

“There was no evidence legally sufficient under the 
pleadings to warrant a verdict for the plaintiff. In the 
case of Western Md. R. Co. v. Shirk, 95 Md., 637, 
Chief Justice McSherry said: ‘The declaration as we 
have pointed out, counted on negligence in respect to 



the car axle and in respect to nothing else, and the 
issue thus made should not have been amplified or en¬ 
larged by the modification annexed to those prayers.’ 
In the case of Fletcher v. Dixon, 107 Md., 420. Chief 
Justice Boyd said: ‘It is a principle of universal ap¬ 
plication in actions at law, that it is not upon the evi¬ 
dence alone, but upon the pleadings, and the evidence 
applicable to the pleadings, that a plaintiff can recover 
in anv case/ and in the later case of M. & M. Trans 
Co. v. Hazelton. 108 Md., 564, fudge Brisccoe, in ap¬ 
plying the same rule, said: ‘The defendant’s prayers 
are based upon the insufficiency of the evidence to prove 
that the death of Hazelton was occasioned by the negli¬ 
gence ot the defendant as alleged in the pleadings. It 
is well settled that the defendant had the undoubted 
right to have the jury confined to the issue made by 
the pleadings.’ ” 

And to the same effect see: 

Lynch v. Chgo. City R. Co.. 167 Til. App., 71 : 

Hart v. Xor. Pac. Ry. Co., 106 Fed., 180 (C. C. A.) ; 

Gains & Co. v. Johnson, 32 Kv. L. Rep., 58. 105 
S. W., 381. ' 

Respectfully submitted, 

G. Thomas Dunlop, 
Edwin A. Swtnglf, 
Attorneys for Appellant. 
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January Term, 1018 . 


No. 3144. 


THE CAPITAL TRACTION COMPANY, A BODY 

CORPORATE, Appellant , 
vs. 

NORRIS SNOWDEN, Appellee. 


BRIEF FOR APPELLEE 


Argument. 

It is a matter of regret to counsel for the appellee that 
they cannot adopt as fair and complete the statement of this 
case made in the appellant’s brief, but in the interest of 
time-saving they will content themselves here with calling 
attention to a few of the obvious errors and mistakes made 
in the statement of the case contained in the appellant’s brief. 

For example, appellant’s counsel in digesting the testi¬ 
mony of the witness, Orrison (page 3, appellant’s brief), 
state that when the witness first saw the wagon that it was 
about twenty-five feet from the crossing, while the north¬ 
bound car, which later struck the wagon, was “some dis- 




tance away. The witness testified (record, page 9) that 
at the time the wagon was twenty-five feet from the crossing 
the northbound car was at Bradley Lane (about six or eight 
blocks from the crossing). 

1 he digest of this witness’ testimony further fails to 
s h<>\\ th.it at the time the car on which he was coming south 
was only two or three blocks from the scene of collision the 
northbound car which caused the collision was at Bradley 
Lane and that his car had not come to a stop but was slow¬ 
ing down to stop when the northlxHind car, having come six 
«»r eight blocks, stiuck the wagon which had already crossed 
the southbound tracks on which his car was traveling. 

Lminent counsel have also fallen into the grievous error 
of stating that this witness testified that the tracks are 
“built with T rails, open crossties and ballasted as any steam 
railway construction. No such testimony was given. On 
the other hand, statements of this and other witnesses with 
regard to the terrific force with which the car struck the 
wagon and the resulting damage to the wagon, its occupants, 
and the trolley pole are entirely omitted, as are similar state¬ 
ments concerning the manner in which the occupants of the 
wagon were thrown from it. Counsel have altogether 
omitted the statements made by one of its witnesses, Crow, 
who was employed as one of their claim agents, as to the 
condition of the crossing. This statement is particularly 
illuminating (record, page 17) : 

“That he has been familiar with the location for a 
great many years and long before the time of the acci¬ 
dent , that he knew’ it perhaps better than some other 
crossings, because he had had to go out there quite 
frequently to interview witnesses back in what was 
known as Otterburn; that it was the principal entrance 
into Otterburn. He did not know f that it w’as the prin¬ 
cipal entrance to Otterburn, but it w r as one of them; 
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that there was one north of that a couple of blocks 
that also takes you back into Otterburn.” 

T he statements of the appellant s witness, Bryan/^the 
motorman on the southlx)und car, with regard to the dis¬ 
tance in which a car could be stopped, cannot be omitted in 
stating the substance of the testimony" as counsel wish it 
to appear that they have tried to do. Bryanttestified 
(record, page 20) : 

“W hen asked within what distance a car running 
twenty-five or thirty miles could be stopped by putting 
on the reverse and air brake, the witness answered 
that it ought to be stopped in two car lengths. He did 
not know the length of the car (car was forty-three feet 
long). When asked in what distance it ought to be 
stopped if the car was going fifteen miles an hour when 
reversed and the air applied, he answered, ‘I told you 
that.’ When the question was repeated, ‘If it was going 
fifteen miles an hour how soon ought it stop?’ he re¬ 
plied, ‘I guess about a car length.’ ” 

This is significant in view of the statement of the witness. 
Hite, also omitted (record, page 20) : 

“He did stop it, but he had to hit the wagon and 
witness supposed it run about one hundred feet after it 
hit the wagon, maybe one hundred and twenty-five. It 
broke the windows in and broke in the front end of 
the car some.” 

The cross-examination of the motorman is entirely 
omitted (record, page 23), as well as any reference to his 
statements that are not in accord with those of other wit¬ 
nesses. 

In brief the cross-examination of the motorman shows 
that he first saw the wagon about forty or fifty feet from 
the crossing, at which time he was three or four blocks 





away, nearly to Bradley Lane, and running about thirty to 
!<»rtv miles an hour; that after the collision he walked back 
and sat down in the car; that the controller box, which was 
on his left hand side, fell over and struck him on the right 
hip. that he was not struck by the appellee who was 
thrown through the window and later was found lying on 
the floor under the controller box; that he turned to the left 
to go back into the car, but does not remember whether or 
not he stepped over the appellee, who must have lieen on the 
door if the controller box was on top of him. These state¬ 
ments are so obviously impossible that no one can believe 
them. 

From the aforegoing comparisons this court will be able 
to judge as to the correctness of the “substance of the testi¬ 
mony*’ given in the appellant’s brief, but regardless of what 
ma\ be contained there or here, it is upon the record that this 
court must determine whether or not the trial judge erred 
m refusing to instruct the jury to return a verdict for the 
defendant, and according to appellant’s brief (page 13) “it 
is solely upon this failure of the court to so instruct the jury 
that this appeal is predicated.’’ 

'I here are only two assignments of error. The first with 
regard to the admission of evidence tending to show negli¬ 
gence of the appellant under the law of the last clear chance, 
;, nd the second, refusal to direct a verdict for the appellant! 
tlu* defendant below. 3 lie first of these is specifically aban¬ 
doned as quoted from page 13 of the appellant’s brief, 
although afterwards by way of good measure is again 
taken up. 

In reply to the appellant’s brief, counsel believe that the 
matter will be placed more clearly before this court if the 
assignments of error are taken up in their proper order 
rather than in the inverse order as adopted by the appellant. 

1 he declaration contains a general averment of negligence 
under which negligence of any kind chargeable to the de- 
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fendant can be shown. The allegation that the car was 
“traveling with reckless speed" is descriptive of the manner 
in which it struck the wagon in which the appellee was 
riding. The evidence showed that the body and back 
wheels of the wagon were torn loose from the front gear, 
that it was carried down the track into a trolley pole, which 
was knocked over, so that cars going in an opposite direc¬ 
tion could not pass; that one man was thrown to the left, 
one to the right into the little station, one managed to hold 
on to the car with his amis through the broken windows, 
and the plaintiff was thrown completely through the front 
of the car and on the front platform, where the iron con- 
roller box fell over on his leg. The wagon was broken 
into splinters and the car, according to one witness, went 
from one hundred to one hundred and twenty-five feet after 
hitting the wagon. This evidence certainly justified the 
description of the car’s speed at the time of the accident as 
reckless. 

Whatever the cause of such speed at the moment of the 
accident, the appellee was entitled, under the declaration, to 
introduce any evidence showing that the collision and the 
tremendous force of the impact was due to the negligence 
of the plaintiff whether that negligence arose from the 
operation of the car at such high speed, having regard to all 
the circumstances, or whether it resulted from the failure 
of the motorman to slow the car down as it approached the 
crossing, or after he saw the plaintiff in a position of peril, 
because of the motorman’s negligence, because he left his 
post, because of defective brakes, etc. 

The cases cited in the appellant’s brief on this point are 
thoroughly satisfactory to the appellee and the appellee is 
entirely willing to base its theory of the law upon those 
cases, provided, of course, they are quoted properly; in 
».ther words, in sufficient detail for this court to know what 
they really hold. 



J lie first case cited, \\ ashington Railway and Electric 
Co. vs. Upperman. 4<i W ashington L. Rep., 27, 47 D. C. 
Appeals, , instead of supporting the appellant s argument, 
appears to counsel as favoring the appellee’s view of the 
matter. In that case, as appellant’s counsel have stated, 
ioc«>\.eiy was permitted under the last clear chance doctrine, 
i i the reason that the objection to evidence on that ground 
■ r:s waived by the defendant in submitting a prayer touch¬ 
ing that phase ot the law, and therefore that question was 
not properly before the court. 

In the case at hand, the record fails to disclose the judge’s 
charge and there is nothing to show that it touched upon 
the last clear chance doctrine, or that that phase of negli¬ 
gence was considered by the jury, though, as a matterof 
»act. it did and no exception was taken. The trial judge’s 
charge was so fair and complete that it was accepted with¬ 
out question by lx^th the plaintiff and the defendant, so that 
v. hile in the Upperman case a prayer was offered, so in this 
case the charge was unchallenged and approved. 

In commenting upon the authorities cited, sufficient ex¬ 
planation of the first. Cast vs. Xor. Pac. Rv. Co. et al. 
i X. D., 11*14), 147 X. W ., 703, is made by correctly quot- 
' 'g opinion which is copied to some extent. What this 
case really holds is made plain by inserting in the opinion as 
(juoted in the plaintiff’s brief at the top of page 73, the 
words for which the three asterisks are substituted. ‘‘The 
authorities relied upon by the appellant are not in point. 
They are cases involving complaints charging negligence 
under the general allegation.” The appellee contends that 
that is the identical situation here. 


In Flaherty vs. Butte Electric Railway Co. the declara¬ 
tion alleges in detail the cause of the collision and confines 
the negligence to those allegations, no general allegation 
oeing made. In the case at hand there is a general allega- 




tion of negligence and proof to support negligence, whether 
it arose under the last clear chance doctrine or from the 
reckless operation of cars over an unprotected right-of-way 
and across, not a “private crossing” as claimed by the appel¬ 
lant, but an unprotected, though recognized, maintained, 
public crossing forming the entrance to a settlement. In 
each of the remaining cases cited there was no general alle¬ 
gation of negligence, and in at least one of them, Chun vs. 
Kent & I. Bridge Co’s Rec., 32 Kv. L. Rep., 1002, one form 
of negligence was specifically alleged and another admitted 
to be. proof. 

Of the three Kentucky cases cited, the last, Gains & Co. 
vs. Johnson, ‘32 Kv. L. Rep., 58, 105 S. W., 381, is the 
leading case and is cited with approval in one of the other 
cases. The court there holds: 

“In Chiles vs. Drake, 2 Mete., 146, 74 Am. Dec., 
406, the court speaking through Judge Simpson said: 
‘In actions for personal injuries resulting through neg¬ 
ligence, it has always been regarded as sufficient for 
plaintiff to allege in general terms that the injury com¬ 
plained of was occasioned by the carelessness and negli¬ 
gence of the defendant. He is not required to state 
the circumstances with which the infliction of the injury 
was accomplished, in order to show that it had been 
occasioned by negligence. An allegation of the extent 
of the injury and of the manner in which it was in¬ 
flicted has always l>een held as sufficient.’ This rule of 
practice has been followed time and time again by this 
court, and it is no longer an open question that a gen¬ 
eral allegation of negligence, where the extent of this 
injury and the manner of its infliction is stated, is 
sufficient. L. C. & L. R. Co. vs. Case’s Admr., 9 Bush. 
728; L. & N. R. Co. vs. Mitchell, 87 Ky., 327, 8 S. 
W., 706.” 

In the other cases offered, 40 X. Y. S., 1131, 114 Pac., 
104^ and 121 Md., 200, there is in each no general allegation 
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cited no such evidence was offered, and in a number of 
those cited in the notes in 7 L. R. A. (N. S.), 132, et seq., 
and cited with approval by the appellant, the courts have 
repeatedly held that under such circumstances a recovery is 
proper. There is not a scintilla of evidence to show .that 
Snowden could have turned back, he did do what he could 
and the jury might reasonably believe some of the evidence 
of the company's witnesses. 

Cases squarely in point are: 

Little vs. Boston & Me. R. 1\., 72 N. II.. 91 and 002, 
and cases cited. 

Richmond Traction Co. vs. Martin’s Adm., 102 \ a.. 
209. 

Richmond Pass. & P. Co. vs. Gordon, 102 \ a., 498, 
and cases cited. 

A very similar case is: 


The Lake Roland Elevated Railway Co. vs. John Mc- 

Kewen, 80 Md., 593, as follows: 

“The evidence showed that the plaintiff driving west, 
in the day time, on Chase Street, in Baltimore Citv, 
attempted to cross the tracks of the defendant, an elec¬ 
tric railway company, on Guilford Avenue, at the inter¬ 
section of Chase Street. The elevated portion of the 
railwav begins about seventy-five feet south of Chase 
Street, on Guilford Avenue, and there is a down grade 
from that structure to Chase Street. Plaintiff was 
driving a buggy, with the top lowered, at a slow trot, 
and upon arriving at Guilford Avenue he turned his 
head south, to the left, to see if a car was coming down 
the elevated track, and then, hearing a rumbling noise, 
he looked quickly to his right and saw a car of the 
defendant coming rapidly towards him from the north. 
He endeavored to pull his horse out of the way. but 
the car struck the horse, cutting off one of his feet, 
and the plaintiff was thrown out of the vehicle and in- 
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jured. Plaintiff did not lower his speed upon approach¬ 
ing the tracks, and did not look north, to his right, 
until after he heard the noise of the approaching car. 
when he was on the tracks. Had the plaintiff looked 
to the north on reaching the building line of Guilford 
Avenue, he would have had an unobstructed view of 
the railway for two blocks, and could have seen the car. 
Hie evidence on the part of the plaintiff was to the 
effect that no gong was sounded on the car as it ap¬ 
proached Chase Street, and that it was running at a 
much greater sj>eed than that permitted by the city 
ordinances. But this was contradicted by the defend¬ 
ant s witnesses, who also testified that the plaintiff was 
driving rapidly and ran into the car.” 

The Court’s instruction was as follows: 

‘ The court instructs the jury that the plaintiff, being 
familiar with the crossing of defendant’s electric road 
at flu* corner of Chase and North Streets and approach¬ 
ing the same on Chase Street from the east, in a buggy 
with the top lowered, at the rate of about four miles an 
hour, was guilty of contributory negligence in attempt¬ 
ing to cross the tracks of said road without lowering 
his rate of speed and without looking to the north, and 
without paying any attention whatever to the possi¬ 
bility of the approach of a car from that direction, or 
making any inquiry or effort to ascertain whether or 
not a car was approaching from said quarter, until the 
horse was upon the second or westerly track, it appear¬ 
ing that the plaintiff, had lie looked to the north when 
lie reached the east building line of North Street, would 
have had an unobstructed view of the railroad for two 
blocks, and could have seen the car in question, and 
that lie therefore is not entitled to recover, unless the 
jury lieheve from the evidence that the motorman of 
the car in question, after he saw, or by the exercise of 
due care might have seen, that the plaintiff was ap¬ 
proaching the tracks, and was apparentlv alxmt to 
cross in front of his car and that the attempt to do so 
would be dangerous to the plaintiff, might still, by the 
exercise of reasonable care in the management of said 

car have avoided the collision, but failed to exercise 
said care.” 

“T he jury rendered a verdict for the plaintiff for 
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$200, and from the judgment thereon the defendant 
appealed. 

********* 

“Roberts, J., delivered the opinion of the court: 
********* 

“The court was clearly right in rejecting the defend¬ 
ant’s first and second prayers, for the reason that the 
court should in no case take the question of negligence 
from the jury, unless the conduct of the plaintiff relied 
on as amounting in law to contributory negligence, is 
established by clear and uncontradicted evidence. 
McMahon’s case, 39 Md., 449. The conflict of testi¬ 
mony in the record justified the court’s action in this 
respect and left no other course to be rightly followed.” 

“The judgment will be affirmed.” 

The whole argument of the appellant on the second as¬ 
signment is based upon a situation contrary to both the 
facts and the record. There are repeated attempts in both 
the statement of the case and the argument of the appellant 
to bring this case within a certain line of Maryland cases, 
of which the appellant in some instances has printed the 
whole opinions. These cases turn upon the construction of 
the lines of an electric road through country districts and 
upon the fact that in some places flat rails are used in 
city districts while T rails and open ties are used in the 
country districts. The distinction then arises because the 
T rails and open ties would offer some resistance to a 
team in crossing them, for the reason that the wheels would 
have to ride over the high T rails, possibly drop between 
the ties, and so on over the tracks, making the crossing of 
a steam railroad, except at crossings, a difficult matter. 

Appellee's counsel have no experience in the construc¬ 
tion of either steam or electric railroads, but it is a matter 
of common knowledge that T rails are generally used in 
the construction of both city and country electric railways 
in this part of the country, as well as in steam roads. It is 
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afso a matter of common knowledge and shown by the 
photographs, that at the crossing where the collision oc¬ 
curred the tracks offered no further resistance to a wagon 
crossing than they would in any part of the city where the 
tracks are a part of the street and are constantly driven 
upon, l)oth in crossing and along the direction in which 
they run. The sole difference appears to 1 >e that at this 
crossing the tracks were filled in with cinders, or the like, 
instead of concrete, wooden blocks, granite blocks or ma¬ 
cadam. And it is submitted that their construction at this 
point in no way differs from the construction of the tracks 
of this line on Connecticut Avenue north of Cleveland Park 
and within the District, or in Maryland, north of Chevy 
Chase Circle and south of Bradley Lane, where they are 
Idled in similarly so one may drive along or across them. 

'fhe collision occured not in the open country, but as is 
shown by the photographs at a point on a much traveled 
highway, roads being on each side of the track, all of the 
proj>erty being subdivided, not solidly built up, but sub¬ 
urban. no farm land, at a crossing presumably maintained 
by the appellant where, not only had its tracks been filled 
in, but plat forms and a small station built for the conven¬ 
ience of passengers, on a public crossing or thoroughfare 
over the right-of-way of the appellant, on an electric line 
where there was no need for great speed We submit that 
under circumstances of this sort, where the tracks are en¬ 
tirely unprotected, where there is a regular stop for the 
cars, an entirely different rule must be applied than should 
be applied where a plaintiff attempts to drive across the 
tracks of a steam railroad in open country. 

In order to determine as to whether or not there was 
any cjuestion to be submitted to the jury, counsel can do no 
better than to adopt the language of the Maryland Court 
of Appeals in United Rys. Co. vs. Ward. 113 Md., G55. 
This was a case arising with regard to city streets, where. 


in a somewhat similar manner, the plaintiff, discovering 
himself in a place of danger when crossing the tracks, did, 
as Snowden did, the only thing he could do, to avoid the 
accident, whipped up his horses and attempted to continue 
across. The court below found for the plaintiff, but was 
reversed because of an incorrect instruction which in no 
way affected the issue, and the Maryland Court of Appeals 
said: 

“In considering the questions raised bv the prayers 
(as to whether or not a verdict should be directed for 
the defendant ), it will be necessary to review the evi¬ 
dence in the case and to bear in mind the well-estab¬ 
lished rule that the Conduct relied on as constituting in 
law contributory negligence must be established by 
clear and uncontradictcd evidence, and ‘unless there is 
some prominent and decisive fact, in regard to which 
there is no room for ordinary minds to differ,’ the 
question of contributory negligence must be left to 
the jury; and that where ‘the nature of the act relied 
on to show contributory negligence can only lie deter¬ 
mined by considering all the circumstances attending 
the transaction, it is within the province of the jury to 
characterize it’ (Strauss vs. United Railway Com¬ 
panies, 101 Md., 400)." 

In the cases relied upon by the appellant, there is in each 
some statement of fact differentiating them from the case 
at hand. In the first, McNabb vs. United Railways and 
Electric Company, 04 Md., 710, the plaintiff, when she 
could have stopped, insisted on driving ahead in front of 
a car approaching at a high rate of speed and not more 
than forty feet distant, over T rails and open ties, and 
there was not “the faintest gleam of evidence to show that 
the motorman could have stopped his car or checked its 
speed so as to avoid the collision." 

In Meidling vs. United Railways and Electric Company, 



07 Md., 73, plaintiff drove across a way which runs through 
the open fields and was not a thoroughfare and made no 
effort to hurry or anything else. 

In Heying vs. United Railways and Electric Company, 
100 Md., 281, there was no evidence to show that after 
the motorman saw her in a place of danger or could have 
seen her by the exercise of any—even the greatest—degree 

of care, he could have stopped the car in time to avoid the ' 
collision. 

In Hattcher vs. McDermot, 103 Md., 78, there was 
nothing to show that, the motorman could have avoided the 
accident after discovering the plaintiff in a perilous posi¬ 
tion, and the only negligence relied upon by the plaintiff 
was that the defendant was running an extra car at a high 
rate of speed too close to the scheduled car. 

In Phillips vs. Washington & R. Ry. Co., 104 Md., 455. 
the plaintiff, with his back to the tracks, rode upon them 
deliberately, carelessly, and without looking at all. 

In State to the use of Silver vs. P. B. & W. R. Co., 120 
Md., 65, there was no testimony from which a jury could 
not have found that the engine man did not do all that was 
required of him after he discovered the deceased in a 
perilous position. This case cites with approval the Ward 
case in 113 Md., to which reference has already been made, 
and where it was held that if the accident occurred by 
reason of the failure of the motorman to stop the car after 
he saw the appellee, he, by exercise of due care could have 
seen him in the act of crossing the track, the Company 

was liable, notwithstanding the plaintiff’s contributory 
negligence. 

The next case, Westerman vs. United Rys. & Elec. Co.. 
127 Md., 22,>, merely reiterates the last clear chance doc¬ 
trine and holds that in the case where the plaintiff’s negli¬ 
gence was the last and final negligent act, there can be no' 
recover}'. 
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The court holds similarly in Cary vs. Cumberland & W. 
Electric Railway Company, 106 Md., 510, where the plain¬ 
tiff stepped off of the hub of a wagon and directly in front 
of an approaching car, his act being the last negligence 
and being done too late for there to be any possibility of 
stopping the car. 

In each of the cases cited by the appellant, the Maryland 
Court of Appeals affirms the action of the trial court in 
directing a verdict in favor of the defendant, but counsel 
for the appellee here have been unable to discover any 
Maryland case where the evidence was similar to that given 
in the case at bar, and where the Maryland Court of Ap¬ 
peals has reversed a finding in favor of the plaintiff, and 
each of the cases has been made to tunrupon some decisive 
and uncontradicted evidence which is not to be found in 
the matter at hand. 

It is believed that the Maryland Court of Appeals stated 
the correct rule and the one applicable to the case at hand 
in the case of Baltimore Traction Co. vs. Appel, 80 Md., 
60S, where the court said : 

“By the first, second and third prayers of the de¬ 
fendant which had been previously rejected, the 
question as to what constitute contributory negligence, 
was sought again to be made one of law for the court 
rather than one of fact for the jury to determine, 
upon the facts of the case. This court has repeatedly 
decided that the question of negligence or the want of 
ordinary care where there was a contrariety of evi¬ 
dence in cases like the one here presented, is one of 
fact for the jury. This is the approved doctrine both 
in England and this country, and we deem is unneces¬ 
sary to refer again to the adjudicated cases bearing 
upon it. As already stated, these prayers under the 
facts of this case were properly rejected. The prayer 
granted by the court in lieu of the other rejected 
prayers of the defendant fully and fairly covered the 







law of this case. It told the jury that if the plaintiff 
was guilty of the want of reasonable and ordinary 
care in attempting to cross the tracks of the defendant 
under the circumstances of this case, then he is not 
entitled to recover, unless the motorman could have 
avoided the accident by the use of ordinary care after 
he saw, or by the use of ordinary care might have 
seen, that the plaintiff was on the track, and was in 
danger of being struck by the car.” 

There was no error committed in refusal to direct n ver¬ 
dict for the defendant if the jury could find from any 
evidence before it any negligence of the appellant which 
caused the injuries admitted to be sustained by the appellee, 
if there was no contributory or concurrent negligence, or 
if the jury could have found from any evidence before it 
that the accident could have been avoided by the appellant 

appellee was in a place of danger. 

1 he jury s verdict may properly l>e founded on any one 
of the following findings of fact, any one of which may 
have been properly reached under the evidence: 

1. There was no contributory negligence, but there 
was negligence of the appellant : 

(a) Because of the speed of the car. 

(b) Because the motorman was inexperienced. 

(c) Because of the maintenance of an unprotected 
crossing where high rate of speed was the custom. 

(d) Because of the failure to stop at a regular 

crossing, where platforms and a station were main¬ 
tained. 

2 . There was contributory negligence, but the appel¬ 
lant s negligence was the final act, the motorman hav¬ 
ing tailed to stop or check the car as soon as it could 
have been done after he discovered, or in the exercise 
of due care, could have discovered the appellee in a 
place of danger. 

(a) Because the motorman left his-post. 


(b) Because of the failure of the brakes. 

(c) Because of an inexperienced motorman. 

Each and all of these questions could properly have been 
submitted by the court to the jury, and the charge based on 
the whole evidence was unchallenged and given to the jury 
with the approval of the appellant, no exception whatever 
having been taken. 

It therefore follows that if we admit for the sake of 
argument that evidence tending to show negligence under 
the doctrine of the last clear chance should not have been 
admitted, its admission was immaterial, and the error, if 
any, cured by the appellant's approval of the judge's charge 
and its failure to take exception. 

Respect fully submitted, 

Walter B. Guy, 

Clyde D. Garrett, 
Attorneys for Appellee . 




